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THURSDAY, JUNE 16, 1960 


Houses or REPRESENTATIVES, 
SUBCOMMITTEE ON COMMERCE AND FINANCE 
OF THE COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 
1334, House Office Building, Hon. Peter F, Mack, Jr, (chairman of 
the subcommittee), presiding. 

Mr. Mack. The committee will be in order. 

This morning the Subcommittee on Commerce and Finance of the 
House Committee on Interstate and Foreign Commerce is meeting 
to begin hearings on H.R. 10235, by the Honorable Wright Patman of 
Texas, and 22 identical bills to amend the Federal Trade Commission 
Act to strengthen independent competitive enterprise, by providing for 
fair competitive acts, practices, and methods of competition. 

The 22 identical bills to H.R. 10235 are: 

H.R. 10236 by Mr. Evins, of Tennessee. 

H.R. 10237 by Mr. Multer, of New York. 

H.R. 10238 by Mr. Steed, of Oklahoma. 

H.R. 10239 by Mr. Roosevelt, of California. 

H.R. 10499 by Mr. Johnson, of Maryland. 

H.R. 10686 by Mr. Morris, of New Mexico. 

H.R. 10772 by Mr. Rogers, of Colorado. 

H.R. 10922 by Mr. Montoya, of New Mexico. 

.R. 11703 by Mr. McFall, of California. 

. 11718 by Mr. Harmon, of Indiana. 

. 11753 by Mr. Stubblefield, of Kentucky. 
. 11764 by Mr. Gray, of Illinois. 

.R. 11788 by Mr. Sisk, of California. 

. 11806 by Mr. Hagen, of California. 

. 11922 by Mr. Morris, of Oklahoma. 

. 11978 by Mr. Anderson, of Montana. 

. 11983 by Mr. Hogan, of Indiana. 

H.R. 12087 by Mr. George, of Kansas. 

H.R. 12095 by Mr Johnson, of Colorado. 

H.R. 12136 by Mr. Price, of Illinois. 

H.R. 12627 by Mr. Lesinski, of Michigan. 

The objectives of the bill are to prohibit certain discriminations in 
prices and sales at unreasonably low prices, including sales below cost, 
if such sales would substantially lessen competition or tend to create a 
monopoly. 

A copy of H.R. 10235, together with departmental and agency re- 
ports, will be made a part of the record at this point. 
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(H.R. 10235 and reports referred to follow :) 


(H.R. 10235, 86th Cong., 2d sess.] 


A BILL To amend the Federal Trade Commission Act to strengthen independent ec 
tive enterprise by providing for fair competitive acts, practices, and Seethods at 
petition, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Federal Trade Commission Act 
(15 U.S.C. 41 et seq.) is amended by renumbering section 18 as section 19 and 
by adding immediately after section 17 the following new section: 

“Sec. 18. (a) It shall be unlawful for any person engaged in commerce— 

“(1) to be a party to, or assist in, any transaction of sale, or contract to 
sell, in or affecting commerce, which discriminates to his knowledge against 
competitors of the purchaser, in that any discount, rebate, allowance, or 
advertising service charge is granted to the purchaser over and above any 
discount, rebate, allowance, or advertising service charge available at the 
time of such transaction to said competitors in respect of a sale of goods 
of like grade, quality, and quantity; 

“(2) to sell, or contract to sell, goods in any part of the United States in 
or affecting commerce, at prices lower than those exacted by him elsewhere 
in the United States where such sales— 

“(A) have a dangerous tendency unduly to hinder competition or 
create monopoly in any section of the country, or 

“*(B) have the purpose of destroying competition or eliminating com- 
petitors in that part of the United States where such lower prices are 
exacted; or 

“(3) to advertise, offer to sell, sell, or contract to sell, goods at unreason- 
ably low prices in or affecting commerce where the effect of such sale may 


“(A) substantially to lessen competition or tend to create a monopoly 
in any line of commerce, or 

“(B) to injure, destroy, or prevent competition with any person who 
either grants or knowingly receives the benefit of such unreasonably 
low prices. 

“(b) For purposes of this section a sale at an unreasonably low price shall 
fnclude any sale, contract of sale, advertising, offer to sell, or other disposition 
of merchandise at a price below cost as such term is defined by the law applicable 
to sales at unreasonably low prices or sales below cost, of any State, Common- 
wealth, or possession of the United States, or of the District of Columbia into 
which the merchandise is shipped or is to be transported for use, resale, or 
consumption. If there is no such law applicable, a sale at an unreasonably low 
price means— 

“(1) in the case of a producer, a sale at a price less than the cost of 
manufacturing, packaging, and selling a commodity together with the pay- 
ment of such transportation costs as are actually borne by a producer; and 

“(2) in the case of any other vendor, a sale at a price less than the invoice 
or replacement costs of the commodity plus the overhead cost and other 
costs of the vendor doing business. 

“(@) Any person who shall be injured in his business or property by reason 
of anything forbidden by this section may sue therefor in any district court of 
the United States in the district in which the defendant resides, is found, or has 
an agent, without respect to the amount in controversy, and shall be entitled to 
injunctive relief and to recover threefold the damages by him sustained, and the 
cost of suit, including a reasonable attorney’s fee. 

“(d) The doing of any act made unlawful by this section shall be an unfair 
or deceptive act or practice in commerce within the meaning of section 5 of 
this Act: Provided, however, That nothing contained in this section shall prevent 
price changes from time to time where in response to changing conditions affect- 
ing the market for or the marketability of the goods concerned, such as but not 
limited to actual or imminent deterioration of perishable goods, obsolescence of 
seasonal goods, distress sales under court process, or sales in good faith in dis- 
continuance of business in the goods concerned,” 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D.C., May 17, 1960. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives, Washington, D.C. 


My Dear Mr. CHAIRMAN: This is in reply to your letters of February 4, 1960, 
requesting the views of this Office with respect to H.R. 10048, to amend the 
Federal Trade Commission Act to strengthen independent competitive enter- 
prise, by providing for fair competitive acts, practices, and methods of competi- 
tion, and for other purposes, and February 12, 1960, with respect to H.R. 
10235, to amend the Federal Trade Commission Act to strengthen independent 
competitive enterprise by providing for fair competitive acts, practices, and 
methods of competition, and for other purposes. 

The Departments of Justice and Commerce and the Federal Trade Commis- 
sion have raised important objections to these bills. The Bureau of the Budget 
is in general agreement with the views of these agencies and recommends 
against enactment of H.R. 10048 and H.R. 10235. 

Sincerely yours, 
PHILLIP 8S. HUGHEs, 
Assistant Director for Legislative Reference. 





FEDERAL TRADE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, May 18, 1960. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives, Washington, D.C. 


DEAR MR. CHAIRMAN: This is in response to your letters of February 4 and 
February 12, 1960, requesting comment upon H.R. 10048 and H.R. 10235, 86th 
Congress, 2d session, similar bills to amend the Federal Trade Commission Act 
to strengthen independent competitive enterprise, by providing for fair competi- 
tive acts, practices, and methods of competition, and for other purposes. 

The bills would amend the Federal Trade Commission Act by restating, with 
some modification, the three practices covered by section 3 of the Robinson- 
Patman Act, and declaring those practices, as restated, to be unlawful and un- 
fair and deceptive acts and practices within the meaning of section 5 of the 
Federal Trade Commission Act. 

The first practice proposed to be declared unlawful under the Federal Trade 
Commission Act is that of participating with knowledge in the granting to a 
purchaser of any discount rebate, allowance, or advertising-service charge 
over and above that available to competing purchasers of goods of like grade, 

uality, and quantity. 

Discriminations in discounts, rebates, allowances, and advertising-service 
charges are already covered by the provisions of subsections (a), (d), and (e) 
of section 2 of the Clayton Act. To the extent that the proposed amendment to 
the Federal Trade Commission Act would, by its terms, make the granting of 
different discounts, rebates, allowances, and advertising-service charges unlaw- 
ful per se, it would be inconsistent with the provisions of section 2 of the Clay- 
ton Act. For example, subsection (a) of that section prohibits a price dis- 
crimination only where there may be the statutorily defined effect upon compe- 
tition; and subsections (d) and (e) do not require the giving of the same ad- 
vertising-service charges and allowances, but impose the requirement of afford- 
ing such charges and allowances on proportionately equal terms. Also, under 
the provisions of subsection (b), a seller may defend against a charge of dis- 
crimination in price or in furnishing services or facilities by showing that he 
was meeting an equally low price of a competitor, or services or facilities fur- 
nished by a competitor. 

The second proposed declaration of unlawful act or practice would prohibit 
geographic price differentials where the sales at the lower prices have a dan- 
gerous tendency unduly to hinder competition or create a monopoly in any 
section of the country, or have the purpose of destroying competition or elimi- 
nating competitors in that part of the United States where the lower prices 
prevail. 
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The Commission already has attacked geographic or territorial price dis- 
criminations under the general language of subsection (a) of section 2 of the 
Clayton Act, but under a different competitive injury test, that of evaluating 
whether the effect of the discrimination may be substantially to lessen compe. 
tition or to tend to create a monopoly in any line of commerce or to injure, 
destroy, or prevent competition with any person who either grants or knowingly 
receives the benefit of the discrimination, or with customers of either of them. 
This Clayton Act expression of competitive effect would appear to afford a 
broader coverage than the legislative proposal under consideration, particularly 
in view of the proposed requirement to show a “dangerous tendency unduly” to 
have the proscribed effect upon competition or to prove a “purpose” to destroy 
or eliminate competition. 

Enactment of the first two proposed amendments to the Federal Trade Com- 
mission Act, therefore, would result in the Commission being authorized and 
directed to evaluate price, allowance, and service-charge differentials under 
two separate statutes having different, and in some instances conflicting, terms, 
standards, and defenses. This would result in confusion and uncertainty as to 
the applicable law and its administration. The Commission, therefore, is op 
posed to these proposed amendments of the Federal Trade Commission Act. 

The third practice proposed to be declared unlawful under the provisions of 
the Federal Trade Commission Act is that of advertising, offering to sell, selling, 
or contracting to sell goods at unreasonably low prices where the effect may be 
substantially to lessen competition or tend to create a monopoly, in any line of 
commerce, or to injure, destroy, or prevent competition with any person who 
grants or knowingly receives the benefit of the unreasonably low prices. “A 
sale at an unreasonably low price’ would mean “a sale at a price below 
cost,” as that phrase is defined by the law applicable to sales at unreasonably 
low prices or sales below cost of any State into which the merchandise involved 
is to be shipped for use, resale, or consumption. Where there is no such appli- 
eable law, the phrase is to be interpreted in accordance with a definition con- 
tained in the proposed legislation. 

Sales at unreasonably low prices, with the effect or purpose stated in the 
proposed legislation, would appear to constitute an unfair method of com- 
petition in violation of section 5 of the Federal Trade Commission Act. The 
proposed legislation, however, would narrow the authority of the Commission 
by limiting its activities to situations where sales are made below cost. Thus, 
sales at cost or at unreasonably low margins of profit, despite the existence 
of predatory intent or monopolistic effect, would be immune from remedial 
proceedings. 

This portion of the proposed amendment to the Federal Trade Commission 
Act is further complicated and undesirable because of its incorporation by 
reference of State laws. 

State laws vary considerably in this area. Consequently, what would be 
lawful with respect to sales into one State would violate Federal law with 
respect to sales into another. Firms selling into more than one State could not 
transact business in a uniform manner. 

Aside from this undesirable State-by-State variation of Federal law and the 
difficulties that would be involved by reason of the necessity for the Commis- 
sion to interpret numerous State laws, the question arises as to the extent 
to which State laws shall be applied. 

For example, it is not clear whether varying State exemptions and defenses 
to what might otherwise be unlawful sales below cost would be applicable 
under the proposed legislation. The question also arises whether a State 
law applicable to a particular product would, under this legislative proposal, 
apply only to sales of that product, or whether, being a law applicable to sales 
at unreasonably low prices or sales below cost, it would apply to all items sold 
for shipment into the State. 

The proposed statutory definition of a sale below cost, to be applied in 
situations where there is no applicable State law, is deemed too general and 
leaves unanswered many questions. 

The following definition of “cost,” taken from the Commission’s trade prac- 
tice rules for the slide fastener industry, is submitted for consideration: 

“* * * the term ‘cost’ means the respective seller’s cost and not an average 
eost in the industry whether such average cost be determined by an industry 
cost survey or some other method. It consists of the total outlay or expendi- 
ture by the seller in the acquisition, production, and distribution of the prod- 
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ucts involved, and comprises all elements of cost such as labor, material, 
depreciation, taxes (except taxes or net income and such other taxes as are 
not properly applicable to cost), and general overhead expenses, incurred by 
the seller in the acquisition, manufacture, processing, preparation for marketing, 
sale, and delivery of the products. Not to be included are dividends or interest 
on borrowed or invested capital, or nonoperating losses, such as fire losses and 
losses from the sale or exchange of capital assets. Operating cost should not 
be reduced by items of nonoperating income, such as income from investments, 
and gain on the sale of capital assets.” 
By direction of the Commission. 
Eart W. KIntTNER, Chairman. 


N.B.—Pursuant to regulations, this report was submitted to the Bureau of 
the Budget on April 26, 1960, and on May 17, 1960, the Commission was advised 
that there would be no objection to the submission of the report to the 
committee. 

Rosert M. ParrisH, Secretary. 


THE SECRETARY OF COMMERCE, 
Washington, D.C., June 3, 1960. 
Hon. OrEN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives, Washington, D.C. 

Deak Mr. CHAIRMAN: This letter is in reply to your requests for the views 
of this Department with respect to H.R. 10048 and H.R. 10235, similar bills to 
amend the Federal Trade Commission Act to strengthen independent competi- 
tive enterprise, by providing for fair competitive acts, practices, and methods 
of competition, and for other purposes. 

The Department of Commerce does not recommend enactment of these bills. 

To accomplish the purposes the amendments proposed in these bills would 
prohibit sales which discriminate against competitors of a purchaser to the ex- 
tent that any discount, rebate, or allowance is granted to the purchaser and is 
not made generally to his competitors. This is in reality the intent of the 
Robinson-Patman Act; however, these bills would go further in that they would 
specify that goods may not be sold at an unreasonably low price, and “un- 
reasonably low price” would be defined as (1) in the case of a producer, a sale 
at a price less than the cost of manufacturing, packaging, and selling, including 
transportation costs borne by the producer, or (2) in the case of any other 
vendor, a sale at a price less than the invoice or replacement cost plus overhead 
and other costs of doing business. It is the view of this Department that en- 
actment of these provisions would undoubtedly involve much litigation as to 
their meaning, and their enforcement would probably prove difficult. 

The most serious problem posed by the bills in their unrealistic approach to 
pricing practices and the probable effect of raising many prices with an attend- 
ant reduction in volume of goods produced and sold. Full-line manufacturers do 
not always cover true costs in the pricing of every item. Each item has a price 
above which it will not move easily in channels of trade, and it is often more 
desirable to continue manufacturing and selling at less than a true cost cover- 
ing price than to abandon the article. Over a period of time, unprofitable mer- 
chandise is almost always discontinued, but at any given period of time it may 
be desirable to all parties to sell at below cost as defined in the bills. In the 
case of retailers, many items are customarily handled at invoice cost plus little 
or no markup, while other items are sold at a higher markup in order to take 
eare of those items which will not move at full prices but which must be han- 
died in order to carry a full line. If the relatively unprofitable items must be 
priced at a full cost covering level, they will not move at satisfactory volume and 
may eventually be discontinued to the disadvantage of the producer, his em- 
ployees, and the consuming public. 

We have been advised by the Bureau of the Budget that there would be no 
objection to the submission of this report to your committee. 

Sincerely yours, 
Puiuip A. Ray, 
Under Secretary of Commerce. 
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Hon. Oren Hargis, 
Chairman, Committee on Interstate and Foreign Commerce, House of 
Representatives, Washington, D.C. 


Deak Mr. CHAIRMAN: This is in response to your request for the views of 
the Department of Justice concerning the bills (H.R. 10048, H.R. 10235, and 
H.R. 10922) to amend the Federal Trade Commission Act to strengthen inde 
pendent competitive enterprise by providing for fair competitive acts, practices, 
and methods of competition, and for other purposes. 

The bills, which are substantially similar, would amend the Federal Trade 
Commission Act by adding thereto a new section 18 which, in subsection (a), 
would make it unlawful for any person engaged in commerce (1) knowingly 
to make a sale which discriminates against competitors of the purchaser, in 
that any discount granted the purchaser is over and above any discount avail- 
able at the time to competitors in respect of a sale of goods of like grade, quality 
and quantity; (2) to sell goods in any part of the United States at prices 
lower than those charged by him elsewhere in the United States, where such 
sales have a dangerous tendency unduly to hinder competition or create mon- 
opoly in any section of the country, or where such sales have the purpose of 
destroying competition or eliminating competitors; and (3) to advertise or sell 
goods at unreasonably low prices where the effect of such sale may be sub- 
stantially to lessen competition or tend to create a monopoly in any line of 
ecommerce, or to injure, destroy, or prevent competition with any person granting 
or knowingly receiving the benefit of such unreasonably lo wprices. 

Subsection (b) would define a “sale at an unreasonably low price” to include 
a sale at a price below cost, as such term is defined by the law of the State 
into which the goods are shipped for use or resale. If there is no such applicable 
State law, then sale at such an unreasonably low price would mean sale, in 
the case of a producer, at a price less than cost of manufacturing, packaging, 
selling, and transportation, and in the case of a vendor, a sale at less than the 
invoice of replacement costs plus other costs of doing business. 

Subsection (c) would allow persons injured by reason of anything forbidden 
in this legislation to sue in Federal courts for injunctive relief and for treble 
damages. 

Subsection (d) would make the doing of anything made unlawful by the 
measure a violation of section 5 of the Federal Trade Commission Act. H.R. 
10235 and H.R. 10922 contain a proviso to subsection (d) that the legislation 
shall not prevent price changes in response to changing market conditions. 
H.R. 10048 does not contain such a proviso. 

The bills, which are somewhat similar to section 3 of the Robinson-Patman 
Act (15 U.S.C. 18a) are apparently intended to overrule Nashville Milk Co. v. 
Carnation Co. (355 U.S. 378 (1958) ), which held that section 3 of the Robinson- 
Patman Act is not one of the antitrust laws and, therefore, is not enforcible 
by suit by private persons. Since the Nashville Milk case involved a private 
eause of action, the Court had no need to consider whether or not section 3 of 
the Robinson-Patman Act is enforcible by the Federal Trade Commission. The 
legislation here under consideraiton, however, would be enforcible both by the 
Commission and by private parties. 

While the bills generally follow section 3 of the Robinson-Patman Act, there 
are certain variations and some of the language of the legislation is vague and 
uncertain. 

Subsection (a) (2) would make the measure applicable to sales which “have 
a dangerous tendency unduly to hinder competition or create monopoly in any 
section of the country.” When a tendency should be considered “dangerous” 
can only be a matter of speculation, since no criteria are set forth for deter- 
mining the existence of danger or that which would be subject to danger. 
The meaning of “unduly” hindering competition is equally vague and specula- 
tive. Nor is it clear as to exactly what “hinder” is intended to mean. The 
combination of these imprecise tests raises real question as to the usefulness 
of such provisions. 

Subsection (b) in defining “unreasonably low price” to include a sale at a 
price below cost as such term is defined by the law of a receiving State, would 
have the effect of creating a Federal cause of action founded at least in part 
on- State law. It is not clear whether the law of the State in which the sale 
at an unreasonably low price was made would apply or whether the law of any 
State into which the goods are shipped could be used. Moreover, since the 
definition of the term “unreasonably low price” would “include” a sale at a 
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price below cost as defined by State law, it would appear that such an unreason- 
ably low price could also mean other things, depending upon factors not revealed 
py the bills. The definitions to be applicable in the absence of State law 
would also present problems, particularly with respect to the meaning of the 
word “cost.” The cost of manufacturing, of packaging, of selling, not to men- 
tion overhead cost, are all imprecise terms as to the meaning of which there 
will no doubt be disagreement. 

These bills would carry over many of the ambiguities inherent in the present 
language of section 3 of the Robinson-Patman Act and would add to them other 
difficulties and uncertainties, as indicated above. For these reasons the De- 
partment of Justice is unable to recommend the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
JoHN D. CALHOUN, 
Acting Deputy Attorney General. 
Mr. Mack. The first witness will be the author of H.R. 10235, the 


Honorable Wright Patman. 


STATEMENT OF HON. WRIGHT PATMAN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 


Mr. Parman. Thank you, Mr, Chairman. 

We have three additional sponsors, Mr. Chairman, and with your 
rmission we will insert them in the record, along with the other 22. 
Mr. Mack. So that is a total of 25. 

Mr. Parman. Yes, sir. 

Mr. Mack. In addition to yourself. 

Mr. Parman. In addition tothe 22. Three introduced a bill yester- 


day. 

Vir, Mack. Twenty-six sponsors. 

Mr. Parman. Yes, sir. 

H.R. 10235 was introduced February 8, 1960, to provide an amend- 
ment to the Federal Trade Commission Act, and therefore was re- 
ferred to the Committee on Interstate and Foreign Commerce for 
consideration. 

Objectives of the bill: The objectives of the bill are to prohibit by 
Federal law certain discriminations in price and sales at unreasonably 
low prices, including those at levels below cost. 

These objectives would be accomplished by adding a section to the 
FTC Act and including in that section the provisions now appearing 
in section 3 of the Robinson-Patman Act (Public No. 692, 74th 
Cong.; 15 U.S.C. 18a). Under the terms of the bill, some additional 
language is added to those provisions. It should be noted that the 
provisions of section 3 of the Robinson-Patman Act constitute a part 
of the Federal criminal laws. These provisions, when carried over 
and added to the FTC Act by amendment, do not carry with them 
the criminal penalties. Instead, they simply would provide for in- 
Junctive relief and the right of those injured to sue for treble damages 
in civil proceedings. Of course, the Federal Trade Commission would 

empowered to stop the practices made unlawful by the provisions 
of this bill. 

_ Many House members have expressed interest in the bill: Follow- 
ing the introduction of H.R. 10235, and prior to June 10, 1960, 22 
House Members introduced identical bills. Also, a companion bill 
has been introduced in the Senate. The other Members who intro- 
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duced bills yesterday were Mr. Flynn, H.R. 12658; Mr. Wolf, H.R. 
12667 ; and Mr. Randall, H.R. 12676. 

This widespread interest in these legislative proposals stems from 
the fact that large firms doing a nationwide business have been shown 
to engage in the practice of selling goods, wares, and merchandise at 
prices below cost in one area and then in another area for short pe- 
riods of time with the effect of eliminating competition. Informa- 
tion about the use of such practices has been made available to Mem- 
bers of the House. Representatives of small business firms are telling 
their representatives in Congress about these matters and appealing to 
them for helpful legislation on the subject. 

Reasons for the bill; practice of sales below cost: The practice of 
making sales at prices below cost was dramatically brought to light 
during the course of the hearings before the Special Subcommittee on 
Small Business Problems in the Dairy Industry, under the chairman- 
ship of Hon. Tom Steed, and in hearings before Subcommittee No, 5 
on Small Business Problems in the Food Industry, under the chair- 
manship of Hon. James Roosevelt. It will be recalled that during 
these hearings one witness after another, as officials of big business 
firms, admitted using the great resources of their companies in making 
sales at prices below cost to the detriment of small business. 

The practice continues unabated with devastating effects. Sub- 
sequent to the conclusion of the hearings before the House Small 
Business Committee’s Special Committee on Dairy Problems, we re- 
ceived information that the large firms are continuing to make sales 
at prices below cost to eliminate small business firms. On May 14, 
1960, a representative of small business complained to Members of the 
House that the National Dairy Products Corp. (Sealtest) was selling 
dairy products in Kentucky at unreasonably low prices, and in that 
connection stated : 

The unreasonably low price at which these products are being sold would seem 
to be for the sole purpose of destroying competition, especially independent 
dairies such as ourselves. This can be very easily done by a large national 
concern such as Sealtest who operate in many different geographical localities 
and are able to finance and subsidize a price war against small dairies who sell 
in competition. * * * 

By using these unfair competitive practices they would in effect force us out 
of business within 30 to 60 days. Therefore, the urgency for action is of the 
utmost importance. We ask that you help us eliminate these unfair practices as 
quickly as possible by contacting Senator Lyndon Johnson of Texas and asking 
him to supply this information to Congressman Wright Patman. 

These charges by representatives of small firms are similar to com- 
plaints received from representatives of other small firms doing busi- 
ness in other parts of the country. In some of the areas where the 
nationwide distributors have gained monopoly control of prices, the 
public is paying higher prices than those which prevailed before com- 
petition was eliminated. Therefore, it should be emphasized that the 
proposals we are making for legislation have as their principal objec- 
tive the maintenance of competition. Only through preservation of 
competition can the public be assured of the low prices provided 
through competition. Prices representing sales made temporarily at 
levels below cost provide the public only with temporary advantages. 
These advantages are paid for by other members of the public at the 
same time or by the same members of the public at other times. It is 
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for that and other reasons we are discussing that we favor legislation 
which would prohibit sales at prices below cost. We are against that 
monopolistic practice because it leads to monopoly-controlled prices 
at high levels. In other words, by fighting for legislation which 
would prohibit sales at prices below cost, we are fighting against high 
prices as the inevitable result of monapoly control. — 

Only a few months ago, the Supreme Court unanimously upheld as 
constitutional a State law prohibiting sales below cost and noted that 
one of the chief aims of such law is to put an end to “loss leader” 
selling (Safeway Stores, Inc. v. Oklahoma Retail Grocers Associa- 
tion, Inc., et al. (360 U.S. 334)). In doing that the Court stated that: 

The selling of selected goods at a loss in order to lure customers into the store 
is deemed not only a destructive means of competition; it also plays on the 


gullibility of customers by leading them to expect what generally is not true, that 
a store which offers such an amazing bargain is full of other such bargains. 


This thought about the use of loss leaders in preying on the gulli- 
bility of customers by leading them to expect what is generally not. 
true—that is, that a store that offers such an amazing bargain is full of 
other such bargains—is not one simply based on theory. Not only 
logic, but also the history of human experience fully supports the: 
thought. If that should not be taken to come eer support the 
thought expressed by the Supreme Court to the effect that loss-leader 
selling is an advertising gimmick, then we only need to turn to the 
words of one who has engaged in loss-leader selling for further evi- 
dence. Not long ago the Committee on the Judiciary in the course of 
hearings regarding monopoly power heard a witness who had engaged 
in loss-leader selling. In the course of the testimony and with refer- 
ence to that practice, he stated: 

What cheaper method of advertising is there if I advertise a commodity that 
cost me a dime for 5 cents and that customer comes into my store. And my only 
hope is * * * he will buy something else from me. 

The advertising characteristics and any misleading and deceptive 
effects incident thereto are not necessarily the worst aspects of making 
sales at prices below cost. Its deadly effect upon small and independ- 
ent competitors of the loss-leader selling is one of its most dangerous 
characteristics. 

Small business denied right to proceed under existing law: The Su- 
preme Court of the United States on January 20, 1958, by a 5 to 4 de- 
cision held that section 3 of the Robinson-Patman Act is not a part of 
the Federal “antitrust” laws, and therefore is not available for pro- 
ceedings by persons injured as a result of things forbidden by the 
antiturst laws. The Court so held in the cases of Nashville Milk Com- 
prey v. Carnation Company and Safeway Stores, Inc. v. Vanee (355 

.S. 373 and 389). The ruling by the Court in these cases means 
that under existing law small and independent business concerns are 
not permitted to use section 3 of the Robinson-Patman Act in proceed- 
ings against unlawful selling at unreasonably low prices—even at 
prices below cost—and even though those practices result in the cre- 
ation of monopoly. 

Section 3 of the Robinson-Patman Act, as approved June 19, 1936, 
was authored by Senators Borah and Van Nuys. It became an 
amendment to the bills introduced by me and Senator Robinson. I 
did not discuss with Senators Borah and Van Nuys whether it was 
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their intention’to have their:amendment applyas ‘an’ amendment to 
the Federal antitrust laws. However, I have made it clear on more 
than one occasion that the definition of antitrust laws as set forth in 
section 1 of the Clayton Act, should be amended so that there would 
be no question about section’ 3 of the Robinson-Patman Act. being 
embraced as a part. ofthe antitrust laws. Indeed, on January 23, 
1958,'3 days following, the 5-to-4 decision by the Supreme Court in the 
cases to which I have referred, I introduced H:R. 10248 (85th Cong.) 
to accomplish that objective: On the same day, Senator Sparkman, 
chairman, Select Committee on Small Business, U.S. Senate; introduced 
a companion bill.’ These bills were referred to the Committees on the 
Judiciary, as are all proposed amendments to the antitrust laws, 
However, no action was taken. Therefore, at the opening of the 86th 
Congress we reintroduced bills for the same purpose. In the House, 
my bill is H.R. 212. The Judiciary Committee has not considered it. 

In the meantime, practices of selling at prices below cost, as I have 
explained, are continuing unabated. They appear to be in violation of 
section 3 of the Robinson-Patman Act. 

Senator Borah made clear that his purpose in offering the amend- 
ment to the Robinson-Patman Act, which became section 3 thereof, 

yas to inhibit conduct as a matter of law “without the intervention 
of the discretionary power of the Federal Trade Commission or other 
bureau.” He said, “That, it seems to us, should be prohibited as a 
matter of law and that there need not be any discretion laid anywhere 
with reference to the execution of that kind of law.” Despite the 
care that was taken in providing for that clear purpose, the Depart- 
ment of Justice—the agency charged with the responsibility for the 
enforcement of that provision of the law—has done little to enforce it. 
Now the Supreme Court has informed us that small business firms vic- 
timized through violations of that section of the law are not entitled 
to act in civil litigation to enforce it. 

It is common knowledge that the Department of Justice in the past 
has not enforced, and has had little sympathy for, section 3 of the 
Robinson-Patman Act as a criminal law against predatory pricing 
practices. 

Indeed, the group who formulated the majority review for the re- 
port of the Attorney General’s Committee To Study the Antitrust 
Laws in 1955, approved the failure of the Department of Justice to en- 
force section 3 of the Robinson-Patman Act. In that connection, it 
was argued that— 

Although Congress authorized the Department of Justice and local U.S. ar- 
torneys to enforce section 3, public enforcement organs have largely forsaken 


this law * * *. 
The Government’s reluctance to enforce section 3 has relegated its enforee- 


ment to private treble damage litigants * * *. 

Thus it-is clear that-section 3 of the Robinson-Patman Act, on the 
one hand, stands unenforced by the only Government agency with the 
authority to enforce it, and, on the other hand, now has been made 
otherwise unenforcible. Even those victimized through violations of 
that section of the law are denied the-right.to proceed under it for 
redress. yea ; 

Existing law is inadequate: At: the Federal level, what can be ex- 
pected under exjsting provisions of other.laws to help protect. small 
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business firms from, the.ravages and the devastation visited upon them 
as a result of these predatory practices of large, multiple-market op- 
erators in selecting first one area and then, another m which to sell at 
prices below ‘cost until all. competition in each of such areas is elimi- 
nated? . One time there was hope that’ section, 5 of the Federal Trade 
Commission Act could. be relied upon for help in that respect. ». How- 
over, largely because a Federal court in 1919 (see the case of Sears, 
Roebuck & Co. v. Federal Trade Commission (258 Fed. 307)) held 
that section 5 of the Federal Trade Commission Act was not appli- 
cable to sales at prices below cost, the Federal Trade Commission since 
that time has been reluctant to attack the practice unless it was shown 
to be coupled with a showing of intent to destroy competition. In 
other words, the Commission now considers that in applying that law 
to the practice we are discussing requires a standard of proof equiva- 
lent to the showing of criminal intent to destroy competition. The 
Commission and the Department of Justice do not consider that under 
the existing law they are authorized and empowered to proceed against 
the practice of selling at prices below cost simply upon the showing 
that the effects and results are the substantial lessening of competition 
and tendency to create monopoly. 

States have tried to deal with problem: Many of the States have en- 
acted legislation to combat this practice of selling at prices below cost. 
The courts have upheld the State laws, but dueto the fact that the law 
of any State does not reach beyond the State line, it can have no appli- 
cation to transactions in interstate commerce. The need for Federal 
legislation on the subject to fill this void is apparent. 

This does not mean that a majority of our States have not tried to 
do their best to meet this problem. More than 30 of the States have 
laws on this subject. The statutes in only two or three States have 
been found to contain defects sufficiently for the courts to hold them 
invalid. ‘Those in the other States which have been upheld have been 
applied in a number of instances. Officials of the States understand 
the need for effective action to meet this problem. For example, the 
Legislature of the State of Louisiana, in its action on a statute against 
sales at prices below cost, in 1958, stated: 


Whereas it is the intent of the legislature to prevent the economic destruction 
of many dairy farmers, dairy plants, ice cream dealers and resale merchants as 
a result of discriminatory trade practices by certain business organizations 
financially strong enough to sell below their own costs for an extended period of 


time, which presents a situation detrimental to the health, welfare, and economy 
of the people of this State. 


The Legislature of Oklahoma, in passing a similar statute, included 
the following statement : 


Legislative intent: The practice being conducted by many dairy processing, 
wholesaling, and distributing plants in Oklahoma, in the subsidization of retail 
dealers, through secret discounts, and the: furnishing of equipment is forcing 
numerous dairy plants out of business, and is a practice which adversely affects 
the stable economy of Oklahoma. Such practice tends to reduce the price paid 
to the dairy producers, increase the price paid by the consumer, and is detri- 
mental to welfare of the State. 


_ Early this year, the Supreme Court of the State of Colorado re- 
jected the contention that. the Colorado law prohibiting sales at prices 
below cost was unconstitutional. It held that the terms “cost” and 
‘cost of doing business,” are not so indefinite and uncertain within 
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the meaning of the appropriate rule as to provide no basis for the 
adjudication of rights. 

bn April 14, 1960, in a release from the office of Gov. Foster 
Furcolo, Statehouse, Boston, Mass., with reference to a decision made 
at that time by the Supreme Judicial Court of Massachusetts, ques- 
tioning and invalidating the powers of the Massachusetts Milk Con- 
trol Commission to absolutely “fix” the prices at which dairy products 
are to be sold, made the following statement : 

The question of the milk control commission’s powers has been somewhat 
clarified, but we cannot sit by and see ruinous price wars destroy the milk 
dealers, if such price wars are caused by unethical sales below cost. Such 
price wars inevitably result in monopolies and exorbitant prices to consumers, 
This has been well established by the Congressional Small Business Subcom- 
mittee. We have always maintained that the proper way to end price wars 
is by proper law enforcement. 

Wisconsin’s State attorney general, John W. Reynolds, in referring 
to criminal actions brought by his State under its own law against 
three large multiunit dairy processors, commented as follows: 

There are many who feel that unless the illegal practices of some multiunit 
dairies can be stopped, most, if not all, of the independent dairies in Wisconsin 
will eventually be forced to sell out. 

Communities which lose their independent dairies end up paying higher prices 
for milk. Jobs are lost, taxes are 1ost and the right and power to make deci- 
sions which affect the welfare of that community are transferred to the distant 
centers where the capital of that industry is controlled. 

Thus, we are informed by responsible officials who are members of 
legislatures, the chief legal officers, and high executives of our State 

overnments, that legislation against the practice of selling at prices 

low cost is in the public interest. They point out that Tegisletion 
preventing sales at prices beluw cost can serve producers, small busi- 
ness firms, and consumers through the preservation of our private 
competitive enterprise system. The House Small Business Commit- 
tee on July 27, 1959, in House Report No. 714 (85th Cong.), recom- 
mended early consideration by the appropriate legislative committees 
of the Congress of proposals which would, among other things, pro- 
hibit price discriminations having the effect of substantially lessening 
competition or tending to create a monopoly and provide a process 
under the Federal Trade Commission Act for temporary injunctive 
relief, pending issuance of final orders in litigated cases. H.R. 10235 
and TLR. 8841 before you for consideration, would accomplish what 
was thus recommended for your consideration. 

With this background statement of the reasons for, and the objec- 
tives sought by H.R. 10235, I now turn to a discussion of the provisions 
of the bill. 

Provisions of the bill analyzed: As stated earlier, the provisions of 
H.R. 10235 incorporate the provisions now appearing in section 3 of 
the Robinson-Patman Act. The language of that section of the law 
is quoted as follows: 

Sec. 3. It shall be unlawful for any person engaged in commerce, in the course 
of such commerce, to be a party to, or assist in, any transaction of sale, or con- 
tract to sell, which discriminates to his knowledge against competitors of the 
purchaser, in that, any discount, rebate, allowance, or advertising service charge 
is granted to the purchaser over and above any discount rebate allowance or 
advertising service charge available at any time of such transaction to said 


competitors in respect of a sale of goods of like grade, quality, and quantity; to 
sell, or contract to sell, goods in any part of the United States at prices lower 
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than those exacted by said person elsewhere in the United States for the purpose 
of destroying competition, or eliminating a competitor in such part of the United 
States; or, to sell, or contract to sell, goods at unreasonably low prices for the 
purpose of destroying competition or eliminating a competitor. 

Any person violating any of the provisions of this section shall, upon convic- 
tion thereof, be fined not more than $5,000 or imprisoned not more than one year, 
or both. 

As noted earlier, that is a part of the Federal criminal law. Only 
the Attorney General of the United States, acting through the various 
U.S. attorneys, is privileged to proceed under that section of the law. 

Section 5 of the Federal Trade Commission Act makes unlawful 
unfair methods of competition and unfair and deceptive acts and 
practices in “commerce.” We have previously discussed that the 
Federal Trade Commission is reluctant to apply this section of the law 
to sales at prices below cost, even though they did substantially lessen 
competition, unless it is shown that the sales were made for the purpose 
of destroying competition. 

H.R. 10235 would amend the Federal Trade Commission Act by 
adding a new section 18 thereto. It would include in that new section 
all of the provisions now appearing in section 3 of the Robinson- 
Patman Act which as a Federal criminal law can be applied to prices 
that are unreasonably low when they are shown to be for the purpose 
of destroying competition. These provisions, when added to the Fed- 
eral Trade Commission Act by amendment, do not carry with them 
the criminal penalties provided for in section 3 of the Robinson-Pat- 
man Act. Therefore, additional language is added, which would 
make the practice of discriminating in prices and selling at unreason- 
ably low prices, a violation of this proposed new Federal civil law, 
without the necessity of showing that the practices are carried on for 
the purpose of destroying competition. The Federal Trade Commis- 
sion would need to show that the practices would have the effect of 
substantially lessening competition or of injuring, destroying, or pre- 
venting competition. In other words, the standards of proof of 
violation would require only the showing of the deleterious effects and 
results, although it would remain a violation of the law for these 
practices to be carried on for the purpose of destroying competition. 

Also, it should be pointed out that there has been included in the 
language of H.R. 10235 the words “in or affecting commerce.” By 
including this language, the acts and practices made unlawful would 
become so when they are shown that they would have the effect of 
lessening competition or tending to create a monopoly in interstate 
commerce, slttonah the act of making the sales or carrying on the 
practice would not have to be “in commerce.” This is necessary if 
we are to have an effective prohibition against the monopolistic prac- 
tices of large nationwide sellers who operate in many States, but from 
plants located in each of these States. In many instances, the trans- 
actions of such concerns are carried on through the making of pur- 
chases and sales on behalf of each of such companies wholly within 
the boundaries of each of the States. Therefore, these large nation- 
wide concerns are arguing that they are not engaged in interstate com- 
merce and cannot be said to be “in commerce” as that term is defined 
in the Federal Trade Commission Act. We have included in H.R. 
10235 the language of “in or affecting commerce.” By so doing we 
feel that we have provided for the Federal Trade Commission to have 
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jurisdiction over practices violative of this new section 18, proposed 
by H.R. 10235, equivalent to the jurisdictional commerce feature of 
the Sherman Antitrust Act. As you know, the Department of Justice 
may proceed under that law against combinations and monopolies in 
restraint of trade, which need ‘not be shown to be in commerce. | It 
is enough if they are shown to adversely affect commerce. 

Lines 13 to 15 of page 2 of the bill contain language not appearing 
in the language of section 3 of the Robinson-Patman Act. This added 
language would prohibit discriminatory pricing practices by these 
large concerns doing business in many areas and where the discrimina- 
tory pricing practices reflect the charging of higher prices in some 
areas and lower prices in others and where the effect of such pricing 
practices “have a dangerous tendency unduly to hinder competition 
or create a monopoly in any section of the country.” The language 
just presented embraced in the quotation marks is the language from 
lines 13 to 15 of page 2 of the bill. That does not now appear in sec- 
tion 3 of the Robinson-Patman Act. However, this language is not 
new in the law. It has been recognized as involved in Federal regu- 
lation of commerce for a long time. Since 1914, it has been illegal 
for any person, partnership, or corporation to engage in any practice 
or method of competition having ‘ta dangerous tendency to unduly 
hinder competition or create monopoly.” Reference is made to the 
Federal Trade Commission Act, which became law September 26, 
1914, and which since then has made unlawful unfair methods of 
competition in commerce. That law was interpreted by the Supreme 
Court of the United States as early as 1920 to prohibit methods of 
competition having “a dangerous tendency to unduly hinder compe- 
tition or create monopoly” (Federal Trade Commission v. Gratz (253 
U.S. 421, decided June 7, 1920) and Federal Trade Commission v. 
Beech-Nut Packing Co. (257 U.S. 441, decided Jan. 3, 1922)). In 
the Beech-Nut case the Court stated: 

If the Beech-Nut system of merchandising is against public policy because of 
its dangerous tendency unduly to hinder competition or create monopoly, it was 
within the power of the Commission to make an order forbidding its continuance. 

This power and authority thus entrusted to the Commission by the 
Congress has been used rarely. In recent years it has been used not at 
all. 

The prohibitions set forth in lines 20 to 25, page 2, and lines 1 to 3, 
page 3, are patterned from the language appearing in the final sub- 
stantive provision of section 3 of the Robinson-Patman Act. That 
provision prohibits the sale of goods at “unreasonably low prices.” 
The difference in the language appearing in section 3 of the Robinson- 
Patman Act and that appearing in the bill is the fact that the language 
in section 3 of the Robinson-Patman Act is limited to those situations 
where the “unreasonably low prices” are shown to have been “for the 
purpose of destroying competition or eliminating a competitor,” 
whereas the language in the bill would not require the showing that 
the sales made at “unreasonably low prices” were for the purpose of 
destroying competition. It would be sufficient to show that they had 
the effect or resulted in a substantial lessening of competition or 
tendency to create a monopoly in any line of commerce. 

The prohibition set forth in this section of the bill does not forbid 
sales below cost per se. The only sales which would be prohibited 
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by those sections of the bill are the sales which are made at such 
“unreasonably low prices” as would “substantially. lessen competition 
or tend to create a monopoly. in any. line of commerce” or “injure, 
destroy,,or prevent competition with any person who. either grants or 
knowingly receives the benefit,of such unreasonably low:price.”: _ 

From the foregoing it can be seen that this bill would not prohibit 
sales at. prices below cost,except where the effect would be a destruc- 
tion of competition and a tendency to monopoly. In view of that 
fact, the test of whether a sale is at a level “below cost” is merely 
incidental to the primary test of whether competition is being de- 
stroyed as a result of the “unreasonably low prices.” 

An important feature of the bill provides that small business con- 
cerns injured as a result of the things forbidden in the bill may proceed 
to enjoin the practices and sue for treble damages for injuries su- 
stained. Today, small business concerns are not permitted to utilize 
section 3 of the Robinson-Patman Act against monopolistic pricing 
practices in private litigation (Nashville Milk Co. v. Carnation Co, 
(U.S. 373) and Safeway Stores v. Vance (355 U.S. 389) ). ‘Hence the 
first result through the enactment of H.R. 10235 would be to remedy 
that, situation. 

Finally, it should be noted that the language appearing in line 9, 
page 1, and lines 1 to 8, page 2 of the bill is exactly the same as the 
language appearing in the first provision of section 3 of the Robinson- 
Patman Act. There is no change in language or punctuation, and, 
therefore, no change in the substantive provision. Therefore, the 
only thing the bill does regarding that provision of the law is to make 
it a part of the civil law. Now it appears only in the Federal criminal 
law. In passing, it should be noted that it is somewhat similar to, 
though not the same as, the provisions appearing in subsection (d) 
and (e) of section 2 of the Clayton Act, as amended by the Robinson- 
Patman Act. The purpose, therefore, of this language would be to 
strengthen the law against unfair and discriminatory rebates, allow- 
ances, advertising service charges and the like. 

Some comment has been made about the use of the word “quantity” 
in this provision of the bill and in section 3 of the Robinson-Patman 
Act. That term has not been judicially defined in its application to 
rebates, allowances, advertising service charges and the like. How- 
ever, it is believed that it could be safely assumed that when it is sub- 
jected to judicial interpretation, it will be interpreted to have some- 
what the same meaning as the requirement that advertising allow- 
ances be made on “proportionately equal terms,” as now provided for 
in subsections (d) and (e) of section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act. 

In that connection, it should be noted that the phrase “proportion- 
ately equal terms” to which reference has been made, has been inter- 
preted by the Federal Trade-Commission and by the courts as being 
met in its requirements if furnishing of advertising and the payments 
therefor are made on the basis of a volume of purchases. In other 
words, on a basis of quantity. 

The question has been asked whether the good faith meeting of com- 
etition would be accepted as a defense to any charge brought under 
1.R. 10235. The only answer that can be provided to that. inquiry is 

that the bill does not dispose of any issue regarding good faith meet- 
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ing of competition. Questions relating to that issue are left open and 
unanswered by this bill. The bill does not purport to deal with that 
issue. The extent that good faith meeting of competition would be- 
come relevant to any issue in a case arising under the Federal Trade 
Commission Act as it exists, then it would remain as relevant to an 
issue in a case arising under this bill. 

Conclusion: The current, widespread. practice of making sales at 
eae below cost and related discriminatory practices, presents a prob- 

em to the Congress. The matter is urgent. It demands serious and 
immediate consideration. The law must not be left as it is at present, 
providing that section 3 of the Robinson-Patman Act can be used 
= in criminal cases prosecuted by the Department of Justice. 

he facts dramatically show that the practice of price discrimina- 

tion is being used by large and powerful monopoly forces to eliminate. 
small and independent business concerns and thereby substantiall 
lessening competition. In that way, the monopoly power over busi- 
ness is entrenched. It results in a heavy concentration of economic 
power in American industry. 

The records show that one nationwide processor and distributor of 
dairy products has increased its share of the total business in that 
industry tremendously. It increased its sales between 1932 and 1955. 
by 38,706.89 percent. 

Eight large processors and distributors of dairy products now enjoy 
more than 50 percent of the sales in that industry. 

Concentration in American industry is not peculiar to the distribu- 
tion of dairy products. Recently, the Federal Trade Commission, in 
announcing that it would study the matter stated : 

We want to know why the industry is getting so tough on the smaller opera- 
tor * * * a trend seems to be to eliminate the small man entirely. 

The House Small Business Committee and its subcommittees, which 
have been studying this matter, have an abundance of information. 
We have made that information available to the Federal Trade Com- 
mission, the Department of Justice, and other Government agencies. 
We shall continue to do so. However, we recognize that their abilities 
to stop these unwholesome practices are limited to some extent by the: 
law. We need to expand their authority so that they will no longer 
have the excuse that they are without authority under the law to 
stop these practices. 

ur colleague, the gentleman from California, Mr. Roosevelt, as 
chairman of Subcommittee No. 5 of the House Small Business Com- 
mittee, has developed evidence showing that less than 35 percent of 
the 77 chains account for 77 percent of the total food chain sales. Of 
the 370,000 food stores in existence today, about 12 percent of them 


do 70 percent of the business. The so-called mom-and-pop stores are: 


ome from the neighborhood. 
Only a few days ago the Federal Trade Commission released a 


report on a study it has made regarding concentration in the distribu- 
tion of food. According to the report, corporate chains increased 
their share of total food sales in these areas from 29 percent in 1948: 
to 44 percent in 1958. In the meantime, unaffiliated independent food 
retailers’ share of the market dropped from 58 to 25 percent. 
Shelf-space is one of the keys to success in the grocery business.. 
With perhaps 7,000 items to choose from, the housewife is going to 
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be influenced by the location of items placed at her eye level. Today, 
the problem is to get your merchandise on the shelf. The great con- 
centration of the distribution of food at the retail level in the hands 
of a few corporate chains poses great problems for independent busi- 
nessmen engaged in production, processing, and the sale of food and 
related items to retail grocery stores. It is getting to the point where 
the marketplace is the shelf in the stores of a few corporate chain food 
retailers. ‘Thus, those few chain food retailers are gaining a position 
from which they are able to make a decision on what shall be made 
available to consumers in the marketplace, and the goods of what 
producers shall be offered in the marketplace. 

Today, one of the large nationwide chain food retailers enjoys an 
annual volume of business one and one-half times greater than the 
entire aggregate annual volume of business enjoyed by all of the 
194,000 independent small single store food retailers in the United 
States. Many additional facts could be cited which would further 
dramatize this alarming concentration of business in the hands of a 
few, but I shall not take your time and belabor the matter in citing 
further from the abundance of available statistics. We should be 
mindful that the significant fact remains that these monopoly condi- 
tions preclude competition. 

We should aim to stop the practices which create the monopolistic 
conditions. It is beyond dispute that the most deadly of these prac- 
tices is the practice of price discrimination. It is through this practice 
that the large concerns have gathered unto themselves monopoly con- 
trol over prices and markets of a number of our basic industries and 
lines of business. 

The problem is now up to Congress. We should act to place in the 
hands of the enforcement agency, and in the hands of small business, 
the tools with which they may be enabled to act to stop or reduce 
the use of the monopolistic practice of price discrimination. Unless 
we do, as the years roll by the trustbusters will be calling upon us 
to appropriate millions and millions of dollars to help break up 
monopolies and trusts which ar discriminations today are building 
up. It seems quite futile to build up for the sake of breakup. Let 
us act to prevent the buildup of monopoly. 

H.R. 10235 is designed to help small business survive. In doing 
that, it will help us preserve the free and competitive enterprise sys- 
tem. In that way we can help assure the consuming public of the 
consistent, fair, low, competitive prices attainable only under a system 
of competition. 

The Federal Trade Commission, the Department of Justice, and 
representatives of big business are known to be in opposition to the 
proposals for legislation which would prohibit sales at prices below 
cost having the effect of substantially lessening competition and tend- 
ing to create monopolies. At the same time, representatives of the 
Federal Trade Commission and the Department of Justice are telling 
small businessmen that existing law does not provide those agencies 
with authority to proceed against sales at prices below cost, merely 
on the showing that the effect is to substantially lessen competition or 
tend to create monopolies. 

Those of us who want to help small business are unable to under- 
stand these attitudes and positions expressed by the Federal Trade 
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Commission and the Department of Justice. If, under existing law, 
they cannot stop these monopolistic practices, and they do not think 
we have the appropriate proposals for strengthening the law, then 
why do not they bring forward proposals of their own which would 
strengthen the law so as to enable the Federal Trade Commission and 
the Department of Justice to stop these practices? We think they 
ought to do that, or stand convicted of the charge that they are willing 
that big business concerns destroy small business firms and competi- 
tion through these practices of selling at prices below cost. 

We are receiving appeals from representatives of many small busi- 
ness firms, pleading for the enactment of this legislation. In some 
instances, these pleas describe the pitiful plight of small business 
firms struggling to survive against the practice against which this 
legislation is directed. We have received a large number of letters 
and other communications containing these pleas. With your per- 
mission, I would like to include in the record at this point a number 
of those communications as if I had read them to you during the 
course of my appearance here today. 

Mr. Mack. Without objection, they will be included at this point in 
the record. 

(The communications referred to follow :) 


LAKE WALES, Fra., May 31, 1960. 
Hon. JAMES A. HALEY, 
House of Representatives, 
Washington, D.C. 


My Dear Mr. HALEY: Because you are a Representative from Florida, you 
are vitally aware that the future growth of our State depends to a great extent 
upon the business activity of small manufacturers. This awareness, no doubt, 
will stimulate your interest in some of the side effects observed as a result of the 
recent Philadelphia grand jury indictments of some of the larger electrical equip- 
ment manufacturers. 

As representatives of manufacturers whose annual sales are normally under 
$10 million, we, too, are vitally interested in the business climate in which these 
small manufacturers must operate. The smaller producers are normally special- 
ists, and as such, contribute vitally to their industry by researching and intro- 
ducing new and improved methods or equipment. It is academic and self-evi- 
dent that smaller manufacturers can and do effect savings in administrative and 
sales expenses which afford their customers quality products at substantial sav- 
ings in the marketplace. 

The Philadelphia grand jury has recently been investigating alleged collusion 
on bids in which some larger companies were accused of outright attempts at busi- 
ness allocation. This, as I understand it, is substantially different from hav- 
ing identical published price lists, which naturally become industry standards at 
prices permitting manufacturers to stay in business. 

Since the Philadelphia grand jury indictment, we have noticed equipment 
being sold at prices we have reason to believe are below actual cost of raw ma- 
terial and manufacturing labor. This marketing policy can only be sustained 
by large manufacturers able to transfer profits from one division to support loss 
sales through another. Should this practice continue, it is obvious that smaller 
manufacturers must be eliminated since they have neither multiple division op- 
erations nor large financial reserves. Great damage could be done to our State 
and national business climate by further damage to the small producers. 

It is the opinion of proponents of small, independent manufacturers that a 
significant “leveling influence” is exerted on the economy through their compe- 
tition for available business. In your own experience I am sure this has forci- 
bly been brought home to you as a matter of basic economics. Their pricing pol- 
icy is normally determined by adding a reasonable profit to the cost of goods 
sold. Economic attrition of these independent small manufacturers could have 
a very adverse effect on our economy by concentrating producion and pricing in 
the hands of the remaining few, thus stifling competition by curtailing the free 
flow of basic manufactured products. 
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Unfortunately, I have no immediate solution to offer. I do feel, however, 
that you would be greatly benefiting our national economy, and more specifically 
the Florida economy, by keeping in mind the present plight of small manufac- 
turers, and by actively exerting your influence toward the initiation of meas- 
ures which will enhance the profitability of their operations. 

Sincerely yours, 
JOHN CARTER. 


JUNE 5, 1960. 
Hon. WriGHt PATMAN, 
Chairman, House Select Committee on Small Business, 
Washington, D.C. 

DEAR CHAIRMAN PATMAN: Millions of dollars of the U.S. taxpayer’s money 
are spent annually in tariff conferences, tariff commissions, antidumping com- 
missions, and enforcement agencies to prevent foreign manufacturers from 
dumping their excess production into the trade channels of the United States. 

Your bill, H.R. 10235, to close loopholes in our antitrust and unfair trade 
practices laws, would put teeth and real meaning into the efforts of the already 
established antitrust enforcement agencies to prevent dumping of the excess ca- 
pacity of some large U.S. businesses into those same trade channels in the 
United States, the local level. 

If the European Inner Six and Outer Seven and the Communists satellite 
Conecon are about to go to the mat in a death struggle with each other and 
with the United States in economic warfare, then we may be sure that they 
have learned the tricks of the trade from the savagely unfair trade practices 
used by some larger businesses in the United States against each other and 
against smaller businesses. 

That this has caused the liquidation and bankruptcy of a very large part of 
middle-class American business people is just exactly what Russian sovietism 
wants. They work better with their hate-the-rich and something-for-nothing 
propaganda, where they have left only two classes: the ones to do the hating 
and the ones to be hated. 

Please pass H.R. 10235 to bring some justice and order out of the present 
chaos in business in the United States. 

Respectfully, 
J. E. STOVALL, 
Past President, 
National Independent Dairies Association. 


FALFURRIAS CREAMERY Co., 
Falfurrias, Tex., May 24, 1960. 
Representative WRIGHT PATMAN, 
Congress of the United States, 
House Office Building, 
Washington, D.C. 


Dear Str: May I congratulate you on the legislation which you are proposing, 
hamely H.R. 10235 to protect business from the vicious practice of loss-leader 
sales. 

I am writing to our Representative John Young urging him to support this 
legislation. 

Sincerely yours, 
G. M. LASATER, President. 


THE JACKSON CENTER CREAMERY CO., 
Jackson Center, Ohio, May 21, 1960. 

Hon. Wright PATMAN, 
Member of Congress, 
Washington, D.C. 

Dear Mr. PATMAN: Thanks for your letter, dated May 11, in which you en- 
closed a copy of H.R. 10235. 

We are extremely interested in the passage of this bill for reasons stated 
below. 

Our company, in business since 1921, manufacturing butter and ice cream, 
has experienced all or most of the illustrations set forth for the reason for 
Some protection from the major dairy companies. 
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Price differentials: We operate within a radius of 60 miles of Jackson Cen- 
ter, Ohio, selling at wholesale ice cream and butter; one price to all of our 
dealers. 

Ice cream is being offered in this territory, by the majors, at a price differ- 
ential of as much as 34 cents per gallon, between small independent food stores 
and the larger type of stores. This difference definitely does not reflect the 
actual difference in cost to the dairy. This is mostly on the one-half gallon 
size package, on the quart or pint size, the differential runs as much as 50 
cents per gallon, between the various type outlets. 

It is our opinion that the small manufacturer can compete with the majors 
if they would sell at a price based upon their costs plus cost of delivering to the 
various size stops. 

To be specific, our problem in obtaining new business as well as hold that 
which we have, is that the major companies sell the larger accounts at prices 
below our cost to the dealer and loan ice cream cabinets of a higher price value 
or cost than the account warrants to obtain the business; further, they finance 
other equipment and service for free. Also, they are financing new stores and 
remodeling of old stores in order to tie up the business. Summing up this 
paragraph, a small company does not have a chance to pick up new business 
or retain the business in a store having a volume worthwhile. Small dairies 
are going out of business very fast generally because of special prices and 
financing by the majors. To verify this statement, check with the companies 
selling creamery equipment and others selling retail store fixtures. 

Again, thanking you and good luck on your proposed bill. 

Sincerely, 
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A. L. SPRAGUE, President, 


MARYLAND AND VIRGINIA MILK PRODUCERS ASSOCIATION, INC.,, 
Arlington, Va., May 31, 1960. 
Hon. Wricut PATMAN, 
House of Representatives, 
Washington, D.C. 


Dear Sir: I received your letter regarding your proposed bill, H.R. 10235. We 
appreciate very much your interest in this type of legislation, and you may be 
assured we will give you every possible support. 

I would like to take the opportunity while writing you, to thank you for the 
assistance given us by your special Subcommittee of the Select Committee on 
Small Business headed by Representative Tom Steed. The assistance given by 
this committee and their staff has been of material help in solving some difficult 
market problems we have had during the past year. 

With kindest regards. 

Very truly yours, 
WILLIAM B. Hooper, 
Secretary-Treasurer. 


CoLeEMAN Datry, INC., 
Little Rock, Ark., May 9, 1960. 
Hon. WRIGHT PATMAN, 
Congressman, First District, State of Tezras, 
House Office Building, Washington, D.C. 


Dear Mr. PATMAN: Thanks very much for your letter dated April 27, 1960, rela- 
tive to H.R. 10235. This type of legislation is certainly needed in the dairy in- 
dustry throughout the United States, and you can rest assured that this company 
will support you in your efforts. 

We would appreciate very much your supplying us with the “Report on Small 
Problems in Dairy Industries, Part V,” published under date of April 6-7, 1960. 

Please keep us advised as to the developments regarding H.R. 10235. 

Sincerely, 
H. 8S. “Boots” CoLeMAN. 
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Pactric Datry & PouLTRY ASSOCIATION, 
Los Angeles, Valif., May 3, 1960. 
WRIGHT PATMAN, 
Member of Congress, 
House Office Building, Washington, D.C. 


DeaR Mr. PATMAN: We understand that you are introducing a new bill in 
Congressed aimed at banning below-cost sales which tend to lessen competition 
or create monopoly. I would very much appreciate your forwarding me a copy 
of this proposal. 

I also am in need of a copy of the original Robinson-Patman Act which deals 
with below-cost sales. 

Your courtesy in forwarding me these bills will be most appreciated. 

Yours very truly, 
Cart E. NALL, 
Executive Secretary. 


DENVER, Coto., June 1, 1960. 
Hon. Byron JOHNSON, 
Member of Congress from Colorado, 
House Office Building, Washington, D.C. 


My Dear CONGRESSMAN: I have received your report, being volume 2, No. 3. 
In it, you discussed the hearings on the Denver milk price war. 

You probably do not know it, but I am associated with a local dairy here in 
Denver, having stock in the same. 

At various stockholders meetings, mention has been made to me about the 
large number of nonresident dairies “buying” business, by making loans or fur- 
nishing equipment. In other words, the wholesaler does not decrease prices to 
the retailer but procures business by furnishing him with capital or equipment. 

Naturally, it is hard for a small local dairy to meet this sort of competition. 
I thought you might be interested in this practice, which seems to me should 
be investigated. 

In this fashion, a large dairy, financed by eastern money, can procure business 
in an unfair competitive method as against the small local dairy. 

The parties that have discussed this with me are in a position to substantiate 
these matters. 

With all good wishes to you, Iam 

Yours very truly, 
SAMUEL CHUTKOW, 
Attorney-at-Law. 


JUNE 7, 1960. 
Mr. SAMUEL CHUTKOW, 


505 Bankers Life Insurance Building, 
Denver, Colo. 


DEAR Mr. CuutTKOw: Enclosed you will find the hearings on the Denver milk 
price situation, in which I think we established some of the facts to which you 
make reference. However, I am calling your letter to the attention of the com- 
mittee counsel for such further followup as he thinks necessary. 

I am appreciative of your interest, and your letter confirms what we had long 
suspected. 

Cordially, 
3YRON L. JOHNSON, 
Member of Congress. 





UNITED Foop Boarp or TRADE, INC., 
New York, N.Y., May 25, 1960. 
Re H.R. 10235. 
Hon. WrigHT PATMAN, 
House Office Building, 
Washington, D.C. 


HonoraB_E Sir: At the last meeting of our trade association, the membership 
reviewed and discussed provisions of the above pending legislation. It was the 


unanimous opinion that this law is most vital to protect the interests of “small 
business.” 
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Please convey our opinion to the committee and legislators in considering 
same. Thanking you, we are, 
Very truly yours, 
JACK DORMAN, 


ALABAMA Foop CoUNCIL, 
ALABAMA MERCHANTS ASSOCIATION, 
Birmingham, Ala., May 25, 1960, 
Hon. WRIGHT PATMAN, 
House of Representatives, 
House Office Building, 
Washington, D.C. 

Dear Mr. PatMAN: Thank you for your letter of May 12 calling our attention 
to H.R. 10235. 

Your many years of loyalty and support to fairplay in the marketplace are 
well known to the members of the food industry throughout the United States 
and to the Alabama merchants whom I represent. 

If at any time we can be of specific service to you on H.R. 10235, please advise 
us. 
You have our wholehearted support. 

Very truly yours, 
MILTON R. Durrett, Manager. 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Burlingame, Calif., May 16, 1960. 

Subject : H.R. 10235. 
Hon. WricHT PATMAN, 
New House Office Building, 
Washington, D.C. 

DEAR CONGRESSMAN: As I recently advised you that we were polling our na- 
tionwide membership on the above subject, through our official publication, The 
Mandate, the poll has now been completed and the results are: 


Percent 
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This poll reached at least 150,000 voting members, all independent business 
and professional men. 
Sincerely yours, 
GEORGE J. BURGER, 
Vice President. 


SALLEY GROCER Co., INC., 
Bernice, La., May 16, 1960. 
Representative JAMES ROOSEVELT, 
House of Representatives, 
Washington, D.C. 

Dear Mr. RoosevEtt: I read with great interest the article concerning you in 
Food Merchandising of May 1960. 

As a wholesale grocer who has a great interest in what you are trying to do, 
I want to tell you that I appreciate very much your effort on our part. 

I know your whole family has worked hard to preserve American living, as 
we know it. 

For your information, I am chairman of the board of United States Wholesale 
Grocers Association. If you need any help or any information from the asso 
ciation, I would appreciate if you would call Mr. Harold O. Smith, at the Wash- 
ington office, 1511 K Street NW., and he shall be glad to help or aid you in any 
way. 

Sincerely, 


VAN SA.iey, President. 
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LOUISIANA WHOLESALE GROCERS’ ASSOCIATION, INC., 
Baton Rouge, La., May 16, 1960. 
Congressman WRIGHT PATMAN, 
House Office Building, 
Washington, D.C. 

DEAR CONGRESSMAN PaTMAN: Your letter of May 6, directed to Mr. George 
Groetsch of New Orleans has been passed on to me and I wish to advise you 
that we are calling upon our organization to give unqualified support to this 
much needed legislation. We want to personally commend you in your continued 
fight for the welfare of the small businessman. 

I would appreciate you keeping me advised as to the progress of this legisla- 
tion through the House and at such time when it should go before the Senate 
we would like to know in order that we may work for its successful passage 
through that body. 

Sincerely, 
Ray A. Tate, Secretary-M anager. 

Could you send me some copies of the resolution. R.A.T. 





THE TRENTON WHOLESALE GROCERY Co., 
Trenton, Tenn., May 17, 1960. 
Hon. WRIGHT PATMAN, 
House of Representatives, 
House Office Building, Washington, D.C. 


DEAR CONGRESSMAN PATMAN: Thanks very much for your letter of May 4 in 
regard to H.R. 10235, which you have introduced in Congress. 

I would like to express my appreciation for your untiring efforts in sup- 
port of small business and assure you I will support and bring to the attention 
of everyone possible these legislative proposals. 

Sincerely, 
C. B. Potuarp, Vice President. 


SmituH Bros. Co., 
August, Ga., May 7, 1960. 
Hon. WRIGHT PATMAN, 
Washington, D.C. 


Dear Str: I wish to acknowledge with thanks, the receipt of your letter of 
May 5, 1960, concerning H.R. 10235 and the copy of the Congressional Record 
dated February 8, 1960, carrying your speech before the House with reference 
to it. 

Certainly no man in Congress is more conversant with the vexing problems 
facing small business in its fight for existence, than you. For many years I 
have followed your continued efforts in behalf of small business in the United 
States—beginning back in the 1930’s when you and Senator Robinson were in 
the forefront of the battle to enact the Robinson-Patman Act. 

One of the main factors causing the destruction of competition and the elimi- 
nation of small business from the American marketplace, is the below-cost, 
“bait” pricing methods of the large chains wherever they operate. 

Today, in our own immediate trade area containing some 200,000 inhabitants, 
the giant interstate chains operating some 17 supermarkets (A. & P., Kroger, 
Colonial, and Winn-Dixie) are doing an estimated 80 to 85 percent of the retail 
food business. 

Only 10 years ago there were some 12 or 13 wholesale food distributors serving 
independent retail outlets in Augusta and its immediate trade area. Today only 
five remain. One of them is a “semijobber’ operating a combination retail and 
wholesale business. Another is converting to hardware. Another distributes 
primarily to three retail outlets which it owns. This actually leaves only two— 
of which we are one—so-called old line wholesale grocers devoting full energies 
to servicing the continually dwindling ranks of independent retail food mer- 
chants. 

We wish to thank you and your colleagues who are “carrying the flag,” not 
only for small business, but for the American way of life. Men, like Daniel of 
old, who see and understand the “handwriting on the wall” and are striving to 
do something about it. 

Very sincerely yours, 
Harry D. SMIruH. 
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VIRGINIA WHOLESALERS’ ASSOCIATION, INC., 
Richmond, Va., May 13, 1960, 
Mr. WRIGHT PATMAN, 
Congress of the United States, 
House of Representatives, Washington, D.C. 
Dear Mr. PATMAN: Thanks for yours of May 6. 
We are asking our membership to contact members of Congress from Vir- 
ginia, requesting them to support your bill H.R. 10235. 
Legislation of this kind is sorely needed and it is our wish that it can become 
effective very soon. 
Thanking you, we beg to remain, 
Sincerely yours, 
VIRGINIA WHOLESALERS’ ASSOCIATION, INC., 
E. W. CHRISTIAN, President. 


West PoINT WHOLESALE Grocery Co., INC., 
West Point, Ga., May 11, 1960. 
Hon. WRIGHT PATMAN, 
Chairman, House Small Business Committee, 
Washington, D.C. 

DEAR CONGRESSMAN PATMAN: Once again I am writing to thank you for your 
efforts on behalf of small businessmen for whom you have been so active and 
helpful for many years. I appreciate your good letter of May 5 enclosing a copy 
of H.R. 10235, proposed legislation to protect business from the ravages of sales 
at unreasonably low prices, including those made at levels below cost. 

I am today writing to Harold Smith, executive vice president of the U.S. 
Wholesale Grocers’ Association, of which organization I am vice president and 
member of the executive committee, asking that the USWGA give its support to 
this proposed legislation. I am also writing to Mr. Barron Thorpe, executive 
secretary of the Georgia Wholesale Grocers’ Association, asking that this group 
also endorse the legislation. 

With reiterated thanks and every good wish, I am, 

Cordially, 
ALFRED K. HAGEDORN, President. 


West POINT WHOLESALE GROCERY CO., 
West Point, Ga., May 18, 1960. 
Senator JoHN SPARKMAN, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR SPARKMAN: It is my understanding that you plan to introduce 
a bill in the Senate similar to the one introduced by Congressman Wright Patman 
in his H.R. 10235. You know, of course, that small businessmen appreciate the 
stands which you and Congressman Patman have made in the past and are 
making now in their behalf, and I have written Congressman Patman to thank 
him for introducing this legislation and have also written U.S. Wholesale 
Grocers’ Association and Georgia Wholesale Grocers’ Association urging their 
support of this legislation. 

In reading Congressman Patman’s bill, I find that there is some problem which 
I hope your bill will seek to eliminate. Under Mr. Patman’s bill, the seller must 
apply his own cost in determining the sale price of any item going in interstate 
commerce and, therefore, any seller whose costs of doing business are higher 
than his competitors’ would be forced to sell at a higher price and could not 
compete. I am sure that Congressman Patman did not intend this and I believe 
that it is possible so to word the legislation that it would permit the seller to 
apply either his own cost of doing business or that of his competitor, whichever 
was lower. 

I would sincerely appreciate hearing from you in this connection. 

With kindest regards and all good wishes, I am, 

Cordially, 


AIFRED K. Haceporn, President. 
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Jos. A. ZALOoM & Co., INC., 
Wo. A. Camp Co. Division, 
New York, N.Y., May 20, 1960. 
Hon. WRIGHT PATMAN, 
House Office Building, 
Washington, D.C. 


HonorRABLE Sir: Thank you for sending us your letter of May 12 enclosing 
the congressional report and also the memorandum in reference to H.R. 10235. 

We appreciate very highly your consideration and thoughtfulness in promoting 
this bill which is certainly needed and we will be glad to render any support 
we can to see that it is enacted. 

The writer is writing to his Congressman, George M. Wallhauser of the 12th 
District of New Jersey asking him to support this legislation. 

Once more thanking you for your efforts on behalf of us small businessmen and 
with best wishes, remain 

Yours very truly, 
W. C. MARTIN. 


Drxig-CENTRAL PRODUCE Co., INC., 
Columbia, 8.C., May 21, 1960. 
Re H.R. 10235. 
Hon. WricgHTt PATMAN, 
House of Representatives, 
Washington, D.C. 

DEAR CONGRESSMAN PATMAN: Thank you for your letter of May 12, and 
information on H.R. 10235. 

After reading these items carefully we feel that H.R. 10235 is a bill that will 
further protect our American free enterprise and are fully in aceord with its 
provisions as stated, which are—prohibiting sales which are made at “such 
unreasonable low prices as would substantially lessen competition or tend to 
create a monopoly in any line of commerce or injure, destroy, or prevent com- 
petition, etc.” We feel that this should also apply to labor organizations which 
have grown to control the production and distribution of goods essential to the 
health and welfare of our people and national security. 

We are by no means against labor organizations nor any other societies as 
long as they do not injure the rights of the individuals to pursue for their happi- 
ness and growth without intimidation or by any other means same as we seek 
to restrain sales at prices that would substantially tend to create monopolies. 

Please look into this thought. If we are wrong we stand to be corrected. 

Thanking you and your colleagues for your efforts in perpetuating and pro- 
tecting our American way of life, we are, 

Very truly yours, 
Curis P. LEVENTIS & ASSOCIATES, 
By Curis P. LEVENTIS. 


GOLDEN CRACKNEL & SPECIALTY Co., 
Detroit, Mich., May 24, 1960. 
CONGRESS OF THE UNITED STATES, 
House of Representatives, 
Washington, D.C. 
(Attention Hon. Wright Patman). 

Deak Str: We have read with interest your proposed bill to improve the 
plight of small businessmen. We wholeheartedly approve of such a bill being 
passed by Congress. 

Sincerely yours, 
EUGENE GREENFIELD. 
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EASTERN SAUSAGE & PROVISION Co., INC., 
New York, N.Y., June 3, 1960. 
Hon. WRIGHT PATMAN, 
Representative, First District, State of Texas 
House Office Building, Washington, D.C. 
Dear Sir: Thank you for your letter of May 16, 1960. 
May we say that our organization fully supports your views on the bill which 
you are introducing before the Congress. 
Thanking you for your interest, we are, 
Sincerely yours, 
SIEGBERT J. WEINBERGER, 
Vice President. 


CAMDEN GROCERS’ EXCHANGE, 
Camden, N.J., May 24, 1960. 
Hon. WRIGHT PATMAN, 
House Office Building, 
Washington, D.C. 
Dear Sire: I am enclosing a copy of the letter mailed to each of our 400 
member retail food stores regarding your proposed bill H.R. 10235. 
Our entire organization wishes to thank you for your sincere efforts in helping 
the small businessman. 
Respectfully yours, 
BENJAMIN ScuHatz, President. 


KENTUCKY Foop Stores, INc., 
Lexington, Ky., May 12, 1960. 
Hon. WRIGHT PATMAN, 
House of Representatives, 
Washington, D.C. 

DEAR Sir: We have your letter of May 6, 1960, together with the Congres- 
sional Record and other matter concerning H.R. 10235, bill introduced by you in 
the House of Representatives. 

The board of directors of the Kentucky Food Stores, Inc., a retail-owned 
cooperation food organization, it was unanimously decided to advise you that 
we are wholeheartedly behind you in the proposed legislation and we are also 
writing our Congressman and our U.S. Senators urging them to support this 
proposal. 

You are to be congratulated for the interest you have shown in the small 
businessman of this country which is the very backbone of our great country. 
We would be delighted to do anything we can to help in this proposal. 

Cordially yours, 
W. L. Morray, Manager. 


FRANKFORD GROCERY Co., INC., 
Philadelphia, Pa., May 11, 1960. 
Hon. Wright PATMAN, 
1201 House Office Building, Washington, D.C. 


Sir: From what we have heard of your House bill (H.R. 10235), we believe 
that you should be complimented for your efforts in behalf of clean competition 
and a fair deal for all business. 

Mr. Ben Shatz, of the Camden Grocers’ Exchange, Camden, N.J., telephoned 


me about your interest in this bill and suggested that I write, asking that you. 


send us a copy so that we can study its provisions and have our organization, 
comprised of more than 1,800 grocers, support your efforts. 
Yours very appreciatively, 


HERMAN J. HetM, President. 
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FLECHTNER Bros. PACKING Co., INC., 
Fostoria, Ohio, May 13, 1960. 
Hon. WRIGHT PATMAN, 
Congress of the United States, 
1201 House Office Building, Washington, D.C. 


Dear Sir: We are in receipt of your letter of May 9 concerning H.R. 10235. 

Your proposed legislation is of great interest and importance to us in the meat 
industry, and we most certainly realize the seriousness of the abuses now in 
ractice. 
: In order to be of more help—and to bring to the attention of others in the 
food industry—would you please send me 50 copies of each of (a) your letter. 
(b) the Congressional Record of February 8, 1960, and (c) the memorandum re 
H.R. 10235. 

Respectfully yours, 
Dae E. McCarry, President. 


THE WHIPPLE Co., 


Natick, Mass., June 6, 1960. 
Representative WRIGHT PATMAN, 


Congress of the United States, 
House Office Building, Washington, D.C. 

DEAR REPRESENTATIVE PATMAN: Thank you for the letter which you sent on 
small business. 

We are writing our Congressman today to support any of these measures inas- 
much as it is becoming increasingly difficult to compete both with larger manu- 
facturers and to resist the demands of both large and small wholesalers. 

We heartily support your stand. 

Very sincerely yours, 
ALVIN W. CrAIn, General Manager. 


Luce & Co., 
San Francisco, Calif., May 16, 1960. 
Hon. WRIGHT PATMAN, 
House of Representatives, Washington, D.C. 


My Dear Mr. PatMAN: Thank you for your letter of May 3, 1960, with a 
reprint from the Congressional Record of February 8, 1960, concerning proposed 
Federal legislation to prohibit the unfair practice of using the. so-called loss 
leaders by some larger concerns as a means of reducing or eliminating competi- 
tion by small business firms. 

H.R. 10235 which you have introduced would appear to accomplish this pur- 
pose and render the necessary Federal support to existing State laws (California 
included) where interstate commerce is involved. 

I am in full accord with your objective and will support your efforts in any 
way possible. 

Respectfully yours, 


RAYMOND F. Luce. 


G. C. Bear & Co., 


Detroit, Mich., May 10, 1960. 
CONGRESS OF THE UNITED STATES, 


House Office Building, 
Washington, D.C. 

Hon. WRIGHT PATMAN: We have your letter of May 3 concerning proposed 
legislation covered by bill H.R. 10235. 

We wholeheartedly. back any legislation that will help to eliminate companies 
selling merchandise at prices below cost. 


You can rest assured that we will give our support toward the proposed bill 
H.R. 10235. 


Very truly yours, 
G. C. Bear, Sr., President. 
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DELTA CHEMICAL LABORATORY, 
New Orleans, La., May 23, 1960, 
Hon. WRIGHT PATMAN, 
House Office Building, Washington, D.C. 


DEAR CONGRESSMAN PATMAN: I wish to thank you for sending us your letter of 
May 3, together with the Congressional Record, vol. 106, No. 21, and attached 
memorandum. It is most gratifying that you and your colleagues fight for the 
right of the small business and I certainly can tell you that what you have 
pointed out is absolutely in accordance with our own experience. We have cases 
where we have sold our quality products, accepted by the American public, in 
locations and were discontinued immediately after one of the big chains took 
over the smaller, independent food chains. 

You can count on us in any way to propagate your ideas and, as a matter of 
fact, we have contacted many of our business friends advising them of the pend- 
ing bill and its implication, 

In addition to the ideas expressed in your bill we are especially interested in 
the paragraph of your memorandum, subject: H.R. 10235, in which you said: 
“H.R. 10235 would add the further provision that sales would be illegal 
also where they have a dangerous tendency to unduly hinder competition and 
create a monopoly in any section of the country.” It should not be overlooked 
that our substantive law since 1914 has made it illegal for any person, partner- 
ship, or corporation to engage in any practice or method of competition having “a 
dangerous tendency to unduly hinder competition or create monopoly.” 

Right now we have a situation in two or three States of our territory where 
we have to meet competition based on vicious practices, either by unfair sales 
practices (tie-in sales of products that the other fellow does not manufacture) 
and/or unfair and illegal advertising practices. We will shortly contact the 
Federal Trade Commission with our complaint. 

We believe, like you, that the American system of free enterprise is based on 
the many smaller business enterprises and is not meant to be a system of a few 
monopolistic giants. Right now we have a hard fight in the whole world against 
dangerous conditions abroad and our activity in the export field has shown us 
how necessary it is to create the image of the true American system in, for 
instance, Latin America as against monopolistic tactics of a few giant con- 
panies. You may rest assured that we are in your tent and whenever you wish 
our support please put us on the list of persons and firms that may assist you in 
your good fight for a fair living of all true Americans, 

Sincerely, 
Ernest FE. Reicu. 


THE DAtry INSTITUTE OF KANSAS, 
OFFICE OF THE EXECUTIVE SECRETARY, 
Lawrence, Kans., June 14, 1960. 
Hon. Wright PATMAN, 
House Office Building, 
Washington, D.C. 

My DeArR Mr. PATMAN: In reference to your letter of May 13, 1960, relative 
to H.R. 10235: 

The officers and members of the Dairy Institute of Kansas support and urge 
you and your committee to put forth all possible effort in order to insure the 
passage of H.R. 10235. 

The aforementioned bill should stop sales at unreasonably low prices, includ- 
ing those made below cost. If the unfair practices and below-cost selling con- 
tinues the health and welfare of the consumer may well be placed in jeopardy. 

Many States have enacted similar legislation, however, State laws have no 
application in interstate commerce. Therefore, Federal legislation is needed to 
fill this existing void. 

We wish to thank you for your letter of May 13, 1960. 

Sincerely yours, 


VINCENT Dr CourSsEY, 
President. 

Ivan VAN NortTwIck, 
Ezvecutive Secretary. 
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JUNE 8, 1960. 
Congressman WRIGHT PATMAN, 
Chairman, House Small Business Committee, House Office Building, 
Washington, D.C. 

DEAR CONGRESSMAN: I was pleased to learn that hearings have been scheduled 
on June 16 and 17 before the Subcommittee on Commerce and Finance of your 
pill 10235. 

Having been an independent dairyman for many, many years and now being 
an officer in National Independent Dairies Asssociation, I am not only aware of the 
unfair trade practices within the industry, but have kept myself informed on 
the investigations of the special subcommittee of the Select Committee on Small 
Business of the House on “price discriminations in the distribution of dairy 
products.” 

As you are fully aware, the competitive situation in the dairy industry has 
grown progressively worse since the weakening of the Robinson-Patman Act by 
the Supreme Court decision in 1950. The predatory and unfair practices are 
rampant to the extent that it is almost unbelieveable. 

We believe the legislation you have proposed will be of great assistance in cor- 
recting this situation and is necessary to assure the continuation of our com- 
petitive free enterprise system. We need Federal legislation to eliminate a great 
many of these abuses arising out of below-cost selling which are tending, day by 
day, to create a monopolistic situation within the dairy industry. If it is not 
already too late, then we are very near the point of no return. If independents 
are to stay in this business, the help must come now. 

I wish to express to you my thanks for your personal interest in the problems 
of small business. We in this industry are particularly grateful to you for 
the efforts you have exerted on our beha!f and in endeavoring to get this legisla- 
tion passed. 

Yours truly, 
NATIONAL INDEPENDENT DAIRIES ASSOCIATION, 
J. C. PAGcg, President. 


THE Pace MILK Co., 


Merrill, Wis., June 9, 1960. 
Hon. WriGHT PATMAN, 


Chairman, House Small Business Committee, 
House Office Building, Washington, D.C. 


Dear Sir: I understand that hearings are scheduled in connection with your 
bill, H.R. 10235. 

We are extremely hopeful that you will succeed in getting a favorable report 
on this bill and that some action may be taken before Congress adjourns. 
Protection such as this bill will afford is vital to small business. 

Small business, as you know, is always willing to compete on the basis of 
production and merchandising, but when big business undertakes to compete 
by throwing the power of their financial backing into the scale, then small 
business is placed in an unfair and untenable position. 

Personally, and on behalf of other small businesses, I want to thank you for 
your continuing interest in the problems of small business. 

Very truly yours, 


Geo. B. PAGE. 


NATIONAL INDEPENDENT DATRIES ASSOCIATION, 


Washington, D.C., June 20, 1960. 
Hon. Wright PATMAN, 


Chairman, House Select Committee on Small Business, 
House of Representatives, Washington, D.C. 


My Dear Mr. CHarrMAN: I heard your testimony in support of H.R. 10235 
before the Commerce and Finance Subcommittee of the Interstate and Foreign 
Commerce Committee on June 16, 1960. I understood you to indicate that the 
Federal Trade Commission apparently did not have jurisdiction over practices 
involving sales below cost, and in fact had refused to proceed against such 
practices. I have in my files a letter dated November 21, 1958, in response to 
a complaint concerning sales below cost, from a former Chairman of the Federal 
Trade Commission, which reads in part as follows: 
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“In order for sales below cost to constitute an unfair method of competition 
in violation of section 5 of the Federal Trade Commission Act, the saleg ip 
question must have been made with the intent and purpose and must have the 
actual or probable effect of eliminating competition or achieving a monopoly, 
In proving such intent, purpose, and effect, it is necessary for the Commission 
to show that the seller engaged in numerous unfair acts and practices which 
constitute a course of conduct deliberately followed for the purpose of injuring 
or eliminating competition. 

“In one of the few cases in which the Commission has successfully challenged 
the practice of selling below cost (#. B. Muller & Co. et al. v. F.T.C., 142 Fed. 
(2) 255) the court stated that ‘the Commission could not prove a course of con- 
duct for the period charged by picking out a few instances of isolated sales. It 
continued by stating that ‘the violation could be established only by evidence 
of many transactions considered as a group and involving a comparison of prices 
and costs over a substantial period of time.’ 

“When viewed in the light of these stringent legal requirements, it seems un- 
likely that the practice which forms the basis of Mr. * * * complaint could be 
considered sufficiently substantial to support a charge of illegality under the 
Federal Trade Commission Act. 

“Furthermore, it is our understanding that the sales in question consist of 
over-the-counter transactions which are of a purely local or intrastate charac- 
ter, with respect to which the Commission is not empowered to exercise Juris- 
diction. 

“Accordingly, it is not believed that the Commission would be warranted in 
taking further action with respect to this matter at the present time. 

“With kind regards, I am, 

“Sincerely yours, 
“JOHN W. GWYNNE, Chairman.” 


The first paragraph of the letter is omitted for the reason that to quote it 
would be to divulge the name of the person who complained to the Federal Trade 
Commission against the use of the practice of selling below cost. 

Sincerely yours, 
D. C. DANIEL. 

Mr. Parman. That finishes my formal statement. I have here ob- 
jections to H.R. 10235 analyzed. The statements were filed by 
the Federal Trade Commission and by the Department of Justice and 
by the Department of Commerce and by the Budget Bureau. Each 
one of the statements filed by them has been analyzed by this state- 
ment. I ask permission to insert it at the end of my remarks, please. 

I also ask permission to insert the questions that are most commonly 
asked about this bill, and the answers thereto in connection with my 
statement, Mr. Chairman. 

Mr. Mack. That will simplify our problem if you are going to sub- 
mit the questions. There will be very little left for the committee 
members to do. 

Mr. Parman. Yes, sir. Today, the 16th of June, is the 24th anni- 
versary of the approval of the Robinson-Patman Act in the House of 
Representatives. It was 24 years ago today. I shall never forget. 
When we were asked for a division vote, it locked like all the Mem- 
bers stood up, and there were only 16 in opposition to it. In the Sen- 
ate it was unanimously passed. That was 24 years ago today, and it 

yas signed into law on June 19, 1936. 

Mr. Mack. Without objection the matter referred to will be in- 
cluded in the record. 

(The document referred to follows :) 


OxssEcTIONS TO H.R. 10235 ANALYZED 


The Department of Justice has filed an adverse report on H.R, 10235. In 
general, its objection to H.R. 10235 appears at the middle of page 2 of its report, 
where it states that the provisions of H.R. 10235 “generally follow section 3 
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of the Robinson-Patman Act, there are certain variations and some of the 
language of the legislation is vague and uncertain.” [Italic supplied. ] 

Thus it is seen that the Department of Justice objects to this effort to help 
gmall business on the ground that the language used cannot be understood. 
What is the language to which reference is made? The Department points out 
that the bill would be applicable to sales which “have a dangerous tendency 
ynduly to hinder competition or create a monopoly in any section of the country.’ 
Then it states that the meaning of the word “dangerous” as thus used can only 
pe a “matter of speculation.” Then it states that the word “unduly” is equally 
vague and speculative and that it is not clear as to exactly what the word 
“hinder” is intended to mean. It concludes that a combination of these words 
presents an imprecise test. . 

What the Department of Justice apparently has overlooked is the fact that 
for a period of 40 years the Supreme Court of the United States has interpreted 
the meaning of these terms in applying them to particular situations in cases 
arising under the Federal Trade Commission Act. Therefore, apparently these 
words were not overly speculative or without meaning to judges who must 
interpret the law. Apparently the Court, in appraising and determining the 
meaning of the words it used, did something the Department of Justice failed 
to do, namely, make reference to a good dictionary to find a definition for these 
terms. The businessman does not need to do that. He is aware of dangers—he 
knows what is due and undue, and he knows what hinders him. Therefore, 
the Supreme Court in determining the meaning of these words from the dic- 
tionary utilized terms that are well known and are understood by the layman. 
(See Federal Trade Commission vy. Beech-Nut Packing Co., 257 U.S. 441, and 
Federal Trade Commission v. Gratz, 253 U.S. 421.) 

Also, the Department of Justice objects to the term “unreasonably low price” 
as used in the bill, noting that it could mean a sale at a price below cost as 
defined by State law, and that it could also mean other things, depending upon 
factors not revealed in the bill. In that connection, the Department of Justice 
failed to point out that H.R. 10235 contains an example of some things included 
within the term “unreasonably low price,’ namely, sales prices below cost. 
Section 3 of the Robinson-Patman Act, in which the term “unreasonably low 
price” was first used, contains no example nor definition of the term. 

Despite the fact that section 3 of the Robinson-Patman Act contains no 
example or definition of the term “unreasonably low price,” it has been held 
sufficiently certain in its meaning to be constitutional by the courts, and has 
been applied to apt situations by the Department of Justice. Less than 2 years 
ago, the Department of Justice proceeded under that section of the law against 
Fairmount Foods, Inc. That proceeding was by way of a grand jury indictment. 
It was a criminal proceeding where defendants must be well informed of the 
crimes with which they are charged. Fairmount Foods, Inc. had little difficulty 
in determining the nature of the crime with which it was charged because it 
acknowledged its guilt and paid a $25,000 fine during July 1959. The remaining 
term appearing in the bill, to which the Department of Justice states it would 
be difficult to assign meaning, is the term “cost.” In that connection, it over- 
looks the fact that many State laws have been challenged on the ground that 
the word “cost” appearing therein was vague, indefinite, and uncertain. Appel- 
late courts have brushed aside those contentions and have upheld State laws. 
Among those have been the case of Safeway Stores v. Oklahoma Retail Grocers 
Assn. et al., decided by the Supreme Court of the United States (360 U.S. 334). 
and the case of Schwegmann Bros. Giant Super Markets v. McCrory, decided by 
the Supreme Court of the United States, November 23, 1959 (361 U.S. 114). 
Quite recently, the Supreme Court of the State of Colorado was faced with the 
challenge that the Colorado law prohibiting sales at prices below cost was un- 
constitutional because the word “cost” was too indefinite, vague, and uncertain. 
There the court said: “The terms ‘cost’ and ‘cost of doing business’ are not 
proved to be so indefinite and uncertain within the meaning of the appropriate 
Tule as to provide no basis for the adjudication of rights.” (See No. 19,260 
Flank Oil Co. v. Tennessee Gas Transmission Co., decided by the Supreme Court 
of Colorado, April 1960. ) 

The only other objection made to H.R. 10235 by the Department of Justice is 
that the bill would carry over many of the alleged “ambiguities” inherent in the 
present language in section 3 of the Robinson-Patman Act. It is not surprising 
that the Department of Justice has made this objection to this bill because it 
has not favored the Robinson-Patman Act which was enacted by the Congress 
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overwhelmingly 24 years ago. In fact, today is the 24th anniversary of con- 
gressional approval of the Robinson-Patman Act. Only 15 votes were cast 
against it in the House, and it passed the Senate without objection. 

Despite that overwhelming expression of public policy by the Congress, the 
Department of Justice has expressed its dislike for the policy expressed in the 
law. The report made by the Attorney General’s National Committee to study 
the antitrust laws, March 31, 1955, suggested that section 3 of the Robinson- 
Patman Act should be repealed. The Department has done little to enforce it. 
Therefore, it is repeated that it is not surprising that the Department of Justice 
is opposed to H.R. 10235, which carries over from the criminal law into Federal 
civil law, the provisions of section 3 of the Robinson-Patman Act. 

It should be observed that the officials currently managing the U.S. Depart- 
ment of Justice have seen nothing imprecise in the word “unreasonable” as that 
term has been used in defining the scope of the Sherman Antitrust Act. Indeed, 
the present chief of the Antitrust Division has been associated with efforts to 
have the provisions of the Sherman Antitrust Act apply to situations only where 
the restraints of trade involved are shown to be “unreasonable.” Also, he has 
been associated with efforts to read into the Sherman Antitrust Act limitations 
upon its application to a number of situations only where the restraints of 
trade are shown as “unduly” foreclosing, suppressing, or eliminating competi- 
tion. Therefore, it is strange, indeed, that the current objections by the Depart- 
ment of Justice to H.R. 10235 are predicated, in part, upon the fact that it in- 
cludes the word “unduly.” It would seem that if the Department of Justice 
cannot determine the meaning of the word “unduly” as used in H.R. 10235, it 
would find it equally difficult to define the meaning of that word or the word 
“unreasonably” as they would be applied to particular situations arising under 
the Sherman Antitrust Act. 

The Federal Trade Commission has filed an adverse report on H.R. 10235. 
In general, its objections are twofold: (1) it argues that the proposed legisla- 
tion would narrow the authority of the Commission by limiting its activities to 
situations where sales are made below cost, and (2) it argues that the bill would 
result in the Commission being authorized and directed to evaluate price and 
service-charge differentials under two separate statutes having different, and 
in some instances, conflicting terms, standards, and defenses. 

The apparent basis for the first of those objections is found in what is alleged 
at the middle of page 3 of the Commission’s report on the bill, where it is said: 
“Sales at unreasonably low prices with the effect or purpose stated in the pro- 
posed legislation, would appear to constitute an unfair method of competition 
in violation of section 5 of the Federal Trade Commission Act.” [Italic sup- 
plied.] This contention of the Federal Trade Commission that it has the an- 
thority under section 5 of the Federal Trade Commission Act to proceed against 
sales at unreasonably low prices, merely on the showing of the effect stated in 
the proposed legislation; namely, that of substantially lessening competition or 
tending to create a monopoly, is amazing and startling in view of what it has 
been telling small businessmen, and in view of its failure to act in that respect. 

It is standard practice for the Federal Trade Commission to tell small busi- 
nessmen who complain about sales at prices below cost, that the Trade Com- 
mission is not authorized to proceed unless it is shown that those sales were 
made for the purpose or intent of destroying competition. In doing so, it fre- 
quently cites the case of Sears Roebuck v. Federal Trade Commission (258 Fed. 
307), as decided by the U.S. Circuit Court of Appeals, Seventh Circuit, April 29, 
1919, and in that connection, quotes from the opinion of the court where, with 
reference to the Federal Trade Commission Act, it was stated: ‘‘We find in the 
statute no intent on the part of the Congress, even if it has the power, to re 
strain an owner of property from selling it at any price that is acceptable to him 
or from giving it away.” 

Also, the Commission in the actions it has taken against sales at unreasonably 
low prices or at price levels below cost, has limited the scope of those actions to 
challenging prices and sales made “for the purpose or intent and with the effect” 
of substantially lessening competition or tending to create a monopoly. Fur 
example, the most often cited case of the Commission dealing with this problem 
is the proceeding In the Matter of E. B. Muller and Co. et al., Federal Trade 
Commission docket 3224 (Federal Trade Commission Decisions, vol. 33, p. 24, 
decided June 1, 1941). In that case, the Commission entered an order which 
prohibits E. B. Muller & Co. from selling or offering to sell granulated chicory 
at a price less than cost, but only where it is done “with the purpose or intent, 
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and where the effect may be to insure, suppress, or stifle competition or tend to 
create a monopoly in production or sale of such products.” 

The U.S. Circuit Court of Appeals for the Sixth Circuit upheld the order of the 
Commission in that case on April 13, 1944 (142 F. 2d 511), and in doing so made 
it Clear that it agreed with the findings of the Commission that Muller & Co. 
had undertaken the practice of selling at prices below cost to eliminate a com- 
petitor by the name of Schanzer. The court in its opinion referred to much of 
the evidence on which the Commission’s findings were based and the showing 
in the evidence that it was E. B. Muller & Co.’s intent to eliminate its competi- 
tor. In that connection, the court stated: “These statements must be read in 
light of the controlling fact that Schanzer is the petitioner’s only competitor, and 
so read they evince an evident determination to destroy Schanzer’s business.” 
Thus, it is clear that where the Commission has utilized section 5 of the Federal 
Trade Commission Act to attack sales at prices below cost, it has done so suc- 
cessfully under existing law only where it has alleged, proven, and found that 
the sales were for the purpose or intent of destroying competition. 

Although the Mulley case was decided by the Commission almost 20 years ago, 
the Commission is continuing to adhere to the concept of that case. For example, 
on Wednesday, June 8, 1960, the Commission made public in a release that it had 
issued complaints against the Celoter Corporatiton (FTC docket 7907), the 
Logan-Long Co, (FTC docket 7906), and Lloyd A. Fry Roofing Co. (FTC docket 
7908), in which it had been alleged that those companies had been selling roofing 
materials at prices below cost or at unreasonably low prices in the Southeast and 
Southwest “with the intent and effect of restraining competition in these areas.” 
Thus, only 1 week ago, the Commission failed to utilize the Federal Trade Com- 
mission Act in proceedings against prices at sales below cost, except where the 
sales are shown to be for the purpose or with the intent of destroying competi- 
tion, and yet the Commission in its agency’s report on H.R. 10235, indicates that 
under section 5 of the Federal Trade Commission Act, the Commission considers 
that it can proceed against such pricing practices where it is shown that they are 
coupled “with the effect or the purpose stated in the proposed legislation.” 

It is sufficient to say that it appears that the Commission, in opposing this 
proposed legislation, is trying to say it is unnecessary because the Commission 
already has more authority and power than the legislation would provide the 
Commission to halt sales at prices below cost. On the other hand, as stated 
earlier, the Commission refuses to act on the complaints of small businessmen 
against sales at prices below cost unless it is shown that the sales are made for 
the purpose or with the intent of destroying competition. 

The second objection by the Commission to the proposed legislation would 
authorize and direct it to evaluate factors under two different statutes having 
different, and in some instances, conflicting terms, standards and defenses. In 
that connection, the Commission alleges this would result in confusion and 
uncertainty as to the applicable law and its administration. 

Obviously, the Commission is limiting its observations in that respect to the 
agency’s report it is making on H.R. 10235. In the actions it undertakes, it 
frequently utilizes both section 2a of the Clayton Act, as amended by the 
Robinson-Patman Act, and section 5 of the Federal Trade Commission Act in 
proceeding against price discrimination practices, and where the gravity of the 
offense is found sufficient to bring it within the purview of the higher standards 
of proof required in proceedings under section 5 of the Federal Trade Commis- 
sion Act. For example, the HZ. B. Muller and Co. case, referred to earlier, was 
founded upon two counts. Count I of that case alleged a violation of section 5 
of the Federal Trade Commission Act, and count II alleged a violation of sec- 
tion 2a of the Clayton Act, as amended by the Robinson-Patman Act. There 
the Commission clearly utilized its authority, but it was not directed to proceed 
against a particular practice under two different statutes having different terms, 
Standards, and defenses. Likewise, as announced to the public on June 8, 1960, 
the Commission, in proceeding against the Celotex Corp., the Logan-Long Co., 
and the Lloyd A. Fry Roofing Co., elected to proceed on the basis of two counts 
in each of those cases. In one count the charge is made that section 2a of the 
Clayton Act, as amended by the Robinson-Patman Act, is violated, and in the 
second count it is alleged that section 5 of the Federal Trade Commission Act 
is violated. In each case, both counts are directed against the practice of 
discriminating in price involving alleged sales at prices below cost. 

In these cases, as was true in the earlier cases, including EZ. B. Muller case, the 
Commission will find it necessary to deal with “cost” factors. Perhaps the 
Commission, in conclusion, will do as it did in the BE. B. Muller case, state—“As 
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used, the term ‘cost’ means the total cost to respondents of any such transac- 
tions of sale, including the costs of acquisition, processing, preparation and 
marketing, sale and delivery of such products,” although in its adverse report 
on H.R. 10235, the Commission indicates that it will be well-nigh impossible, 
if not entirely so, to determine “cost” in cases that would arise under the pro- 
posed legislation. 

The Department of Commerce has filed an adverse report on H.R. 10235. In 
that connection, it has stated that “The most serious problem posed by the bill 
is its unrealistic approach to pricing practices and the probable effect of raising 
many prices with an attendant reduction in volume of goods purchased and 
sold.” 

This objection to H.R. 10235 is more baffling and startling than the objections 
made by the Federal Trade Commission. Nowhere in the bill is there a provi- 
sion which requires the use of any particular pricing practice. The only prie- 
ing practices prohibited are those which could have the effect of substantially 
lessening competition or tend to create monopolies, or those which would have 
a dangerous tendency to unduly hinder competition and tend to create 
monopolies. 

It is too well established and so far beyond dispute, that the best assurance 
the public has for low and fair prices is the preservation of competition. Also, 
it is too clear to argue at this time that the elimination of competition and the 
creation of monopolies make for higher prices. What more need be said to 
brush off the objection made by the Department of Commerce to H.R. 10235 than 
to say that its objection, as above recounted, is the argument made by apolo- 
gists for monopolists and constantly made against our antitrust policy and the 
various provisions of our antitrust laws. 

The Executive Office of the President, Bureau of the Budget, has filed an ad- 
verse report on H.R. 10235. Its objection is predicated upon the fact that the 
Departments of Justice and Commerce and the Federal Trade Commission have 
raised important objections to the bill, and then observes that the Bureau of 
the Budget is in general agreement with the views of these agencies. The dif- 
ficulty about that observation is that we are unable to determine whether those 
agencies found it necessary to agree with the Bureau of the Budget or the Bu- 
reau of the Budget just simply found it easier in agreement with the agencies. 
For example, in the report made by the Federal Trade Commission, it was stated 
that pursuant to regulations, its adverse report on H.R. 10235 ‘was submitted 
to the Bureau of the Budget on April 26, 1960, and on May 17, 1960, the Com- 
mission was advised that there would be no objection to the submission of the 
report to the committee.” 

In other words, these agencies, in reporting to the Congress of the United 
States on important proposed legislation, have found it necessary to determine 
that the Executive Office of the President did not object to the reports the agen- 
cies were making to the Congress. That is an important point because the 
Federal Trade Commission, in reporting upon matters of this kind, was con- 
ceived to be an arm of the Congress and not a puppet of the Chief Executive. 
As matters stand, even the Oversight Legislative Committee, having jurisdiction 
over the Federal Trade Commission, is unable to get views from the Federal 
Trade Commission on proposed legislation except as approved by the Executive 
Office of the President. 

The House Small Business Committee in House Report No. 2967 (84th Cong.), 
at page 80, in its Recommendation No. 4, recommended that the Legislative 
Oversight Committee consider legislation which would exempt the Federal reg- 
ulatory agencies and commissions, such as the Federal Trade Commission, from 
the requirement that it submit to the Bureau of the Budget reports to be made 
to the Congress of the United States on proposed legislation. 

In addition to these Government agencies’ reports on H.R. 10235, we have 
noted other comments, raising questions about the bill. For the most part, 
these comments have been made by representatives of business groups. Some 
of these representatives have expressed the thought that perhaps the bill will 
present a number of problems to businessmen for which they will have no solu- 
tion. In that connection, the following points have been raised: 

1. Would the bill force small and independent retailers to sell their goods, 
wares and merchandise in their stores at a level which includes their individual 
overall cost of doing business and, thereby prevent such small retailers from 
meeting the competitive prices of their larger competitors who perhaps would 
be able to buy merchandise at lower prices. 
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Answer: The bill would not force all retailers to sell every product in their 
stores at a level which includes their individual overall cost of doing business. 
That is true because the bill does not prohibit sales at levels below cost except 
where the effect on competition and the tendency to create a monopoly would 
appear as specified in the bill. It is inconceivable that the small independent 
retailers, in making a special sale or moving in an effort to meet the prices of 
larger competitors, would ever be charged with so acting, with the effect of 
substantially lessening competition or tend to create a monopoly. On the other 
hand, it would be far more likely that the large, multiple-market retailers doing 
a nationwide business would be found to substantially and adversely affect 
competition through sales at prices and at levels below cost. In this respect, the 
provisions of this bill are not different from the provisions of the laws we have 
prohibiting price discrimination, where the effect of the price discriminations 
substantially lessen competition or tend to create a monopoly. It is only those 
with considerable economic power who are likely to have the effect of sub- 
stantially lessening competition through the use of price discriminatory prac- 
tices. I know of no instance, for example, of any retail grocery store, located 
on a line separating two States, and thereby doing business in more than one 
State, ever being charged with a violation of our Federal laws against price 
discriminations. I do not believe either private parties or representatives 
of the Government could ever be so foolish as to make such charges. Likewise, 
I do not believe anyone could be so foolish as to undertake a proceeding against 
a small, independent retailer for selling at prices below cost, allegedly in viola- 
tion of the provisions of this bill. What ! have said about the biil and its 
application to retailers in this respect applies equally to wholesalers and manu- 
facturers. 

2. Would the bill adversely affect the loss-leader laws of the various States? 

Answer: Absolutely not. The bill was drafted so as to give recognition and 
full faith and credit to these varicus State laws. Therefore, it provides that 
where a transaction in a given State is challenged as having taken place in vio- 
lation of the provisions of this bill at a price below cost, the term “cost” in 
such instance would be determined as the term “cost” is determined under the 
laws of that State. 

3. Would the bill require a large, nationwide concern doing business in many 
States to determine its cost in different ways, depending upon the States in 
which it does business? 

Answer: The bill would not add to the difficulties of any business firm in that 
regard. Whatever difficulties the business firm has in that respect, it now faces. 
For example, the Great Atlantic & Pacific Tea Co. is doing business in 37 States. 
Many of those States have laws which prohibit sales at prices below cost. 
Some of the States have standards for determining cost different from the 
standards applying in other States. Therefore, the Great Atlantic & Pacifie 
Tea Co., in order to conform to the laws of States in which it is operating, is 
required by virtue of State laws to determine its costs in different ways. Its 
cost under the law of the State of Michigan would be different and determined 
by different methods from what its cost and method of determining cost would 
be in a number of other States. 

4. Why does not the bill provide that it shall be an absolute defense to a 
charge of its violation for one to say he was meeting competition in good faith? 

Answer: Near the conclusion of my prepared statement, I pointed out that 
the question had been asked whether the good faith meeting of competition 
would be absolute as a defense to any charge brought under H.R. 10235. I 
pointed out that the bill does not dispose of any issue regarding good faith 
meeting of competition. Indeed, it does not deal with that issue. To the extent 
good faith meeting of competition would become relative and material to any 
issue in a case arising under the Federal Trade Commission Act as it exists 
today, then it would remain as relevant and material to an issue arising under 
this bill. We certainly do not want the bill to provide for a wrecking of our 
laws against price discrimination by providing that one may discriminate in 
price through the good faith meeting of competition, even where the effect would 
be to substantially lessen competition or tend to create a monopoly in any line 
of commerce. The controversy over that matter is too long and involved to 
explain as a part of this answer. However, it is noted that efforts to write into 
Statutory law a provision which would weaken our antitrust laws so as to permit 
price discrimination made in good faith to meet competition and where the 
effect would be to substantially lessen competition or tend to create monopolies 
have been successfully resisted. 
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5. Some persons have stated that there is no possibility this bill can be enacted 
er this year because we are getting a hearing at such a late date in the 
Session. 

Answer: We should not accept the proposition that it is too late to help smal] 
business. Those who do not want to help small business should have a better 
excuse. Also, they should be prepared to give to small business an accounting 
or they have not acted in the interests of small business before this late 

In conclusion, I wish to reiterate that Government officials or others who have 
in mind improvements for strengthening the legislative proposals in H.R. 10235, 
to make more effective our laws against the monopolistic practices of price dis- 
criminations, including those at levels below cost, should bring their proposals 
forward. It is not in keeping with the American tradition and the American way 
to oppose for opposition’s sake. We should be constructive. Therefore, unless 
the Federal Trade Commission and the Department of Justice wish to stand 
convicted of the charge that they are not opposed to monopolistic practices which 
destroy small business, they should advise Congress how to strengthen the pro- 
visions of H.R. 10235 to make it effective against those practices, and not simply 
present to the Congress their objections to legislation of this kind. 

Mr. Mack. I want to take this opportunity to congratulate the 
gentleman, not only on the 24th anniversary of this important law, 
but on his continuing battle to protect the small businessmen of this 
country. I think that small business is something like Mark Twain 
said about the weather: “Everyone talks about it, but no one does 
anything about it.” I want to commend the gentleman for his pro- 
posal. At least he is making an effort to improve conditions for the 
small businessman. 

Mr. Parman. Thank you, Mr. Chairman. Of course, there are lots 
of Members of the House and Senate who worked awfully hard on 
legislation for the small businessman. As you so aptly suggested, 
it is something that is difficult to get the attention of the entire Con- 

ress on. Many of these situations, if the Members of Congress knew 
it, we would not have the least trouble in getting bills passed and 
changing the laws or strengthening the laws. But Members of the 
Congress are awfully busy, as you know, and they are not too well 
equipped to get their job done. This is particularly true of the 
ann Therefore, our problems are even greater and burdensome, 

Mr. Mack. Mr. Dingell, do you have any questions ? 

Mr. Drnce.i. I want to welcome our distinguished friend and col- 
league to the committee. I have had the privilege of knowing and 
respecting him for a long time. I had the privilege of growing up 
with his son, Bill, who is now a member of the Texas State Senate. 
It is a privilege to welcome you before this committee this morning, 
Mr. Patman, and to commend you for your very vigorous attempts 
to meet the problems that face the small businessman. 

Mr. Parman. Thank you, sir. 

Mr. Mack. Mr. Glenn ? 

Mr. Gienn. I have no questions, Mr. Chairman, but I would like 
to say that I agree with our colleague that this is a very serious 
problem and one which I think we will probably have to give very 
serious attention to. 

Mr. Mack. Mr. Kilgore. 

Mr. Kitcore. Mr. Chairman, I have no questions. However, I, too, 
would like to express my appreciation to my distinguished colleague 
from Texas for his efforts in this field today, and for his efforts over 
a period of many years. I want to thank him for the introduction 
of this bill and his presentation to this committee. 
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Mr. Mack. Mr. Hemphill. 

Mr. Hempumy. Mr. Chairman, I would just like to join my col- 
leagues on this subcommittee to say that I not only join in commen- 
dation but I salute his efforts over the years to champion the small 
business people. Maybe nobody ever says “Thanks” from my part 
of the country, but I will say “Thanks” for all my people. 

Mr. Mack. I was concerned about the report from the Federal 
Trade Commission because this would be the enforcing agency. It 
would be helpful if we had enthusiasm on the part of the agency. 
I was somewhat concerned about the report we received. I presume 
that you do have that analyzed in the statement submitted for the 
record, 

Mr. Parman. Yes, sir. 

Mr. Mack. The report indicates that they are not only unenthusi- 
astic, but they are opposed to the bill. 

Mr. Parman. May I just read the part that I have written out in 
answering them, Mr. Chairman? Of course, | have prepared answers 
to all of these adverse statements. 1 would like to read this one in 
particular. 

Mr. Mack. Is it very long ? 

Mr. Parman. No, sir, it is not very long. 

- Mr. Mack. The portion I was particularly interested in was their 
comments on the bill, on page 3 of the bill, which permitted the State 
laws to take effect, and the problem associated with the different State 
laws. That is also on page 3 of their report. 

Mr. Parman. Yes, sir. I have that covered. But in order to make 
sure I will enlarge upon it with your permission for the record. I will 
not read it, because it will probably be longer than the committee 
would like to take. 

Mr. Mack. Do you plan to include that in the record ¢ 

Mr. Parman. Yes, sir, 1 will include it in the record. 

Mr. Mack. Then could I ask if you consulted with the Federal 
Trade Commission in the drafting of this legislation ¢ 

Mr. Parman. We know pretty well how the Federal Trade Com- 
mission feels on matters of this kind, Mr. Chairman. We work with 
the Federal Trade Commission on many matters, although I am not 
so sure that we conferred with them about this particular proposal. 
We know pretty well their views on matters of this kind. 

Mr. Mack. Is it not true that the Department of Justice has not 
vigorously pursued cases under the Robinson-Patman Act ? 

Mr. Parman. That is my view, and that is the view of other people 
who have been following these matters. 

Mr. Mack. Would it not also follow, then, that if this law were 
enacted that the FTC might not vigorously pursue provisions under 
this law ? 

Mr. Parman. I don’t know. I believe if we give them a direct man- 
date, as this does, that they would try to honestly carry it out. This 
would be more of a mandate than they have had in the past. If you 
will notice in the statement that was filed by the Federal Trade Com- 
mission, Mr. Chairman, it stated that the statement had been cleared 
by the Executive Office of the President. As the matter stands, even 
the Oversight Legislative Committee of this committee having juris- 
diction over the Federal Trade Commission is unable to get views 
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from the Federal Trade Commission on proposed legislation except 
as approved by the Executive Office of the President. 

Mr. Mack. I might add that the Legislative Oversight Committee 
has been quite concerned about this procedure in the last 2 years. I 
am in the process of writing a minority report on the bill that this 
committee reported dealing with this very subject, and I am pleased 
to also state that I am being joined by a colleague on this committee, 

Mr. Parman. I think you will find that I have covered every im- 
portant objection made by these different agencies of the Government, 
Mr. Chairman. I will be available at any time to attempt to answer 
any questions that any member of the committee wants me to answer. 

Mr. Mack. This is my last question. On page 10 of your state- 
ment in the middle of the page, you say that the Federal Trade Com- 
mission would need to show that the practices would have the effect of 
substantially lessening competition, or of injuring, destroying or pre- 
venting competition. 

Mr. Parman. Yes, sir. 

Mr. Mack. That would be very difficult, especially for an agency 
which was not enthusiastic about doing its work. 

Mr. Parman. I did not hear the latter part. 

Mr. Mack. I say that would be difficult, especially for an agency 
that was not enthusiastic about this work. 

Mr. Parman. Yes, sir. We must expect faithful performance of 
duty in a case like this by the agencies concerned. Congressman 
Marvin Jones used to make a statement that I think is appropriate 
in cases of this kind, when he said that the surgeon who wields the 
knife should want the patient to live. In this case if the surgeon who 
wields the knife does not care anything about the patient, it makes 
a big difference. I think the administration of the law is very im- 
portant. I know that you gentlemen agree with me on that. Even 
a bad law, if there is good intent and good faith in enforcement, some- 
times can be made into a good law. Sometimes a good law can be 
destroyed just by poor administration or lack of interest, as the 
chairman has suggested is possible. Besides, Mr. Chairman, this law 
is written so that the victim, the small businessman, has some rights 
to enforce this law himself through the courts. That will be very 
helpful. As it is now, section 3 of the Robinson-Patman Act means 
that it depends entirely on the Department of Justice. Only the 
Department of Justice can enforce that. This proposed amendment 
to the law provides that the small businessman himself, who has been 
victimized, has equal rights in the courts to help defend himself. 

Mr. Mack. You made that very clear in your statement. 

Mr. Parman. Yes, sir. 

Mr. Macx. Pursuing this same matter, would it not be difficult 
for an enthusiastic agency to show that the practice would have the 
effect of substantially lessening competition? Is this not difficult to 
prove? 

Mr. Parman. It would be less difficult than proving the criminal 
intent that is now required. 

Mr. Mack. The Federal Trade Commission indicates that it would 
be subject to much litigation. : 

Mr. Parman. Yes, but criminal intent under the present law 1s 
much harder to prove than this would be under civil law, I think. 
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Mr. Mack. Are there any other questions? 

Mr. Avery. Mr. Chairman, could I be permitted to make a very 
short statement ? 

Mr. Mack. We would be very happy to recognize the gentleman 
from Kansas who is a member of the Interstate and Foreign Com- 
merce Committee. 

Mr. Parman. He is also a valuable member of our House Small 
Business Committee. 

Mr. Avery. The witness has just made my speech. I merely wanted 
to state that I left another subcommittee of which I am a member, of 
the Interstate and Foreign Commerce Committee, to sit with this 
particular Subcommittee on Commerce and Finance this morning, 
in deference to our chairman of our Small Business Committee, who 
was appearing as the first witness at this hearing in support of H.R. 
10235. 

I noticed with interest, Mr. Chairman, that numerous references 
were made in Mr. Patman’s testimony to hearings of Subcommittee 
No. 5 of the Small Business Committee, of which I also happen to be 
amember. Although I don’t come to precisely the same conclusions 
as did Mr. Patman from those hearings, certainly they do have a 
direct bearing on the purpose that he seeks to achieve with the bill that 
bears his name. I would like to associate myself with the remarks 
of Mr. Mack, too. I followed the statement of Mr. Patman after 
I came in, and I picked up particularly about page 12. I had 
the same comment to make on page 12, the second paragraph from 
the bottom, where you state that this prohibition set forth in this sec- 
tion of the bill does not forbid sales below cost per se. It only makes 
sales which would be prohibited by those sections of the bill or sales 
which are made at such unreasonably low prices which would sub- 
stantially lessen competition or tend to create a monopoly in the line 
of commerce, and so on. 

That, to me, Mr. Patman, is the weak point of the bill. It becomes 
a matter of judgment, would you not agree? 

Mr. Patman. I think it can be enforced, Mr. Avery, where there 
is a real good intent to do it. I think it can be done. It is awfully 
hard to just define in detail every item in a general law. We just 
can’t do it. If you have any suggestions as to language that would 
improve this, I would personally appreciate it very much. 

Mr. Avery. There are a lot of witnesses to be heard, but could I 
ask this, Mr. Patman. Is there any precedent, judicial or administra- 
tive, whereby they could be adopted with the bill or included in the 
report that might prove as guidelines to the Federal Trade Commis- 
sion in administration of this bill ? 

Mr. Parman. We think so. We could suggest language to go in 
the report, if the committee would like to have it. 

Mr. Avery. That is what I was going to request next, Mr. Chair- 
man; because of Mr. Patman’s vast experience in this field, if he and 
his staff could provide some language to use for the report that can 
identify judicial and administrative precedent. It would prove as a 
guideline to the administrative agency in this connection. 

Mr, Parman. We shall be glad to do that, Mr, Chairman. May I 
suggest now that the dairy industry and the bread industry and a 
few basic things like those are getting into the hands of just a very, 
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very few people? The ae are going to pay, and they are going 
to pay dearly when monopoly purposes are accomplished. We should 
not sit here and permit it to be done if we can help it. I know that 
each Member of Congress is just as interested in this as Iam. I am 
not claiming that I have more knowledge about it, or more informa- 
tion about it, or more of a sincere desire to help than any other Mem- 
ber of Congress. But we are so busy on other things, we have 
neglected some of these things, I am afraid. All of us are guilty of 
that, probably. But we should not remain silent any longer. We 
ought to do something about this. We should do it before this Con- 
gress adjourns. 

Mr. Chairhen, if you can get this bill out, I have reason to believe 
we can get this on the must list to pass before this Congress adjourns, 
If this committee can report this bil out, I have an idea that it can 
be expedited. I have good reason to believe that. 

Mr. Mack. Mr. Patman, I would like to say that we certainly ap- 
preciate having your testimony. You have worked in this field for 
many years. I know you will agree with this committee that this is 
a very difficult and complicated area. 

Mr. Parman. It is; yes, sir. 

Mr. Mack. It is extremely difficult to legislate in this particular 
area, and accomplish the objectives of the legislation. We would 
welcome your advice and counsel and the advice and counsel of your 
committee. We are proud of the limited staff we have in this com- 
mittee, but I think it will be necessary for us to secure additional 
assistance in perfecting the legislation before us. In the short time 
this morning we have pointed up some areas of questioning. It is the 
job of the committee, as you know, to perfect legislation. I did not 
want to oversimplify the problem. 

Mr. Parman. Thank you, sir. 

Mr. Mack. I think Mr. Curtin has one question, 

Mr. Curtin. Thank you, Mr. Chairman. 

There is one question that occurs to me, Mr. Patman. Would this 
legislation, if enacted, prevent a manufacturer from selling below cost 
a discontinued line ? 

Mr. Parman. You mean distress sales ? 

Mr. Curtin. Yes; that or, in addition, sales at surplus stores of 
discontinued items. 

Mr. Parman. No. It would not interfere in a case like that. 

Mr. Currin. Is there anything in the legislation that does give 
that specific exemption / 

Mr. Parman. I don’t think that would be a troublesome problem 
at all. It is provided for. 

Mr. Mack. If the gentleman would yield, I think it would depend 
upon the purpose of the sale, and the reasons why it is being sold below 
cost regardless of whether it is being sold or the product being sold. 
That would be my interpretation. 

Mr. Parman. May I suggest, Mr. Chairman, that on page 4, subsee- 

tion (d), commencing at line 7— 
Provided, however, That nothing contained in this section shall prevent price 
changes from time to time where in response to changing conditions affecting the 
market or the marketability of the goods concerned, such as, but not limited to, 
actual or imminent deterioration of perishable goods, obsolescence of seasonal 
goods, distress sales under court process, or sales in good faith in discontinuance 
of the business and the goods concerned. 
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Mr. Curtin. Thank you. 

Mr. Avery. I would like to further comment to Mr. Patman that you 
are most fortunate to have Mr. Mack presiding over the subcommittee 
to hear this legislation. Isat with Mr. Mack on the same subcommit- 
tee for a year on and off to listen to testimony in support of fair trade 
legislation, which is, although not identical, certainly in the same gen- 
eral area as your bill 10235. Mr. Mack, I would suggest is probably 
better informed on the problems in this field than any other member 
of our interstate and Foreign Commerce Committee. 

Mr. Parman. I share your views about his knowledge. 

May I again urge you, Mr. Chairman, if you can—I know you are 
awfully busy, and I do not know of any other committee in Congress 
than this particular committee that has worked harder, and I know 
it is asking a lot of you to take this bill up, it looks like it is at the end 
of the session—I reiterate I have good reason to believe that if you can 
take the time to get this bill reported, that it can be put on the must 
list and passed before this Congress adjourns. I hope you keep that 
inmind, please. ‘Thank you. 

Mr. Dincetit. Mr. Chairman, in response to the remarks made by 
Mr. Avery, I hope this bill is not a fair trade bill. The gentleman 
knows my feeling on fair trade. While I am favorably inclined to 
this bill, if it were to become a fair trade bill, I would have to vigorously 
oppose it. 

Mr. Mack. I would like to reply to my friend from Michigan and 
say that would be the reason I would support the bill. 

Mr. Avery. Since the gentleman from Michigan has already had 
a response to his query, I see no need for me to further comment. 

Mr. Mack. Our next witness this morning is our very distinguished 
colleague from Oklahoma, Hon. Tom Steed. Mr. Steed is the chair- 
man of the Small Business Subcommittee which held hearings on the 
problems in the dairy industry. We are very fortunate this morning 
to have testimony of our colleague. . 


STATEMENT OF HON. TOM STEED, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF OKLAHOMA 


Mr. Steep. Thank you, Mr. Chairman and members of the subcom- 
mittee. I appreciate this opportunity to appear on behalf of this 
legislation. 

Ve who are members of the House Small Business Committee have 
had presented to us a major problem affecting small business. It not 
only affects small business, but is and should be of deep concern to 
processors and consumers of dairy products and to the public gen- 
erally. It became obvious to us that the problem not only needs 
careful consideration, but calls for prompt solution. The solution 
hes in the direction of new legislation. 

The House Small Business Committee is not a legislative committee. 
Therefore the solution to the problem to which I have referred is 
neither our prerogative nor responsibility, but yours. It is for that 
reason that we are before you today with our proposals for solutions 
to the small business problems which have been presented to us on the 
House Small Business Committee. 
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THE PROBLEM 


In December 1957 I interrupted my Christmas vacation-to lend a 
hand to our distinguished colleague, the gentleman from Texas, Mr, 
Patman, who, as chairman of the House Small Business Committee, 
at that time scheduled an inquiry into a milk price war in Dallas, 
Tex. He did so in response to complaints by independent businessmen 
in that area that large processors and distributors of dairy products, 
who were operating in many geographical areas, had dropped the 
price of milk in Dallas, Tex., to a level below cost, and that the situa- 
tion was threatening the survival of small independent firms engaged 
in the processing and sale of dairy products only in the Dallas area, 

The hearings were held as scheduled. An abundance of testimony 
and other evidence presented to a special subcommittee on that occa- 
sion established beyond dispute that large, multiple market processors 
and distributors of dairy products had been selling milk at prices 
below cost in Dallas. At the same time they were charging much 
higher prices in other areas. By the time our hearings had gotten 
underway, the “hot” price war had cooled somewhat. However, the 
threat remained. We are informed that the situation is not entirely 
in the clear there. 

In the 214 years since we held hearings in Dallas, Tex., I have 
presided over hearings before the special subcommittee of the House 
Small Business Committee in other sections of the country confronted 
with the same sort of complaints from small businessmen and the 
same kind of testimony and evidence to the effect that large processors 
and distributors of dairy products have utilized resources from their 
sales in some market areas to subsidize price wars in particular mar- 
kets. That happened in Mexico, Mo., where the price of milk dropped 
to 6 cents per half gallon wholesale. The cost of the raw milk was 
almost four times that price. Since the date we took testimony on that 
situation, we have learned that the small and independent complain- 
ing processor of dairy products has folded and is now serving as a 
distributor for one of the larger concerns. 

With some variations, the pattern of the facts presented to us in 
the course of our hearings elsewhere, and through the evidence we 
secured in the course of many field investigations made by the special 
subcommittee, appears to be the same. 

The results are looming large. These statistics in the tabulations 
of the small business firms which have become casualties now require 
the use of four figures. These figures are not published each holiday 
weekend as are the casualties off traffic accidents, but perhaps they 
should be. I say that because I am convinced that most of us—and 
that includes many if not every one of our very largest businessmen— 
want to develop a better America in every good way all of the time. 
We say we want business to prosper and the public to be able to buy 
at fair prices the produce of all of our firms and factories. The 
problem, naturally, is how to accomplish these goals. One thing is 
certain—sound action comes from sound thinking, which must be 
based upon adequate and reliable information. Therefore, I repeat, 
that if you and the public generally are constantly reminded about the 
tragedy that is befalling the small and independent businessmen in 
the distribution of dairy products, appropriate action will be 
forthcoming. 
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THE SOLUTION 


We have made some effort to inform the Members of the House of 
Representativ es and the public generally through records of our hear- 
ings, and investigations, and through reports we have made to the 
House of Representatives. One of those reports was submitted on 
July 27,1959. It is House Report No. 714 (86th Cong.). That report 
was adopted unanimously by the special subcommittee, of which I 
have had the honor of serving as chairman, and approved unanimously 
by the House Small Business Committee. 

The report presented three recommendations for the consideration 
of the legislative committee of the House. The remedial legislation 
prov ided for in those recommend: ations would— 

1, Require publication of prices, discounts, rebates, allowances, 
commissions, loans, and gifts by all sellers; 

2. Prohibit price discriminations which would have the effect 
of substantially lessening competition or tending to create a 
monopoly ; and 

3. Provide for process under the Federal Trade Commission 
Act for temporary injunctive relief pending issuance of final 
orders in litigated cases 

Subsequently, I introduced H.R. 8841, which would carry out the 
third of those recommendations by providing for a process under the 
Federal Trade Commission Act for temporary injunctive relief pend- 
ing issuance of final orders in litigated cases. In the meantime, 25 
other Members of the House, inc luding members of the House Small 
Business Committee, have introduced identical bills. They are be- 
fore your committee for consideration. We introduced those meas- 
ures after it became clear from testimony and other evidence pre- 
sented to us that the Federal Trade Commission, try as it may, 
parently is unable to provide prompt relief under existing law. i A 
the course of the hearings before us during April 1960, ‘the record 
details the efforts of the Federal Trade Commission’s law enforce- 
ment activities regarding small business problems in the dairy in- 
dustry. That record show s, among other things, that since January 
1, 1955, the Federal Trade Commission. has entered cease and desist 
orders in only three cases involving price discrimination in the sale 
of dairy products. Only two of those were against large proces- 
sors and distributors who are multiple market sellers, and those two 
orders have limited application because they were directed against 
the activities of those two large concerns as carried on by each in one 
market area. Therefore, to get. at the practice of price discrimina- 
tion in the making of sales at prices below cost, those firms have been 
made respondents in additional proceedings at the Federal Trade 
Commission, but these cases remain unresolved. 

Currently pending at the Federal Trade Commission are 24 cases 
involving price discrimination and other trade practices utilized by 
the large processors and distributors of dairy products. These cases 
have been pending for periods up to 12 years, nine of them have been 
pending for a period of more than 6 years, and others for varying 
periods of time. 

Consequently, it is obvious that we need not only a stronger sub- 
stantive law to ‘prohibit sales at prices below cost, as provided for in 
H.R. 10235, but also some assurance that the substantive relief can 
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be provided expeditiously, as proposed in H.R. 8441. Thus, the prob- 
lem presented to us on the House Small Business Committee for re- 
lief of small business firms in the dairy industry is but one problem, 
although it contains these two aspects: one for making sure that the 
law prohibits sales at prices below cost where the effect may be to 
substantially lessen competition and tend to create a monopoly, as 

rovided in H.R. 10235, and that such relief may be provided timely 

ry the Federal Trade Commission, as proposed in H.R. 8841. r 

Gentlemen, small business concerns and the public need the reme- 
dial legislation proposed in these two bills. Now I shall not take 
your time to discuss in detail the provisions of H.R. 10235 and the 
manner in which those provisions will help us meet the problems 
which have been placed before us. Our very distinguished colleague, 
the gentleman from Texas, the chairman of the House Small Business 
Committee, Mr. Patman, who has preceded me, has ably informed 
you about those details. 

In conclusion, I want to underscore what the chairman of the House 
Small Business Committee has stated to you to the effect that, under 
existing law, small business firms and the public are not. receiving 
relief from the ravages and devastation of the trade practices which 
we have found to exist in the distribution of dairy products. The 
integrity and motives of the enforcement agencies are not questioned. 
I, for one, am ready to believe that the agencies are unable to cope with 
these problems under existing law. I believe therein lies the answer 
to their failure to provide the relief the situation demands. In view 
of these circumstances, I cannot but urge the enactment of the legis- 
lation proposed in H.R. 8841 and H.R. 10235. 

With that, Mr. Chairman, I again want to express my appreciation 
for being here. I would like to make this further remark: This spe- 
cial Dairy Subcommittee has one peculiar aspect, and that is that all 
of its work is entered into only upon the request of a Member of the 
House of Representatives. We have had such requests from 55 Mem- 
bers of the Pious and we have been called into price-war situations 
in 22 of our States. I quote that by way of showing you just how 
widespread this situation is in this one industry. 

I would also like to remind you that the dairy industry is a $5 
billion industry. It affects not only the production of about 1,600,000 
of our farmers, but it also deals with the most widely used item of 
food known to the American people. We find in these price-war 
situations that there are some byproducts which I think vitally con- 
cern the public interest. When price wars break out in the milk 
industry, the quality and the safety of the milk deteriorates. We 
are also surprised to learn that price wars do not cause the public 
to consume more milk. Per capita milk consumption goes down in 
every price-war situation. 

There are many reasons as to why that is true. We know only 
what the figures are. But the public has a very vital interest in milk, 
because it is a product that, unless the most strict attention is given 
to its purity and safety, can become a dangerous item of food. Be- 
cause of all of these factors, we think that something certainly should 
be done to help stabilize what we think is one of the most important 
industries in our country. 

Mr. Mack. Thank you very much. 
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Are there any questions. Mr. Dingell ? 

Mr. Dineeww. Mr. Chairman, I would like to ask our colleague if 
he is a. sponsor of the bill, H.R. 10236? 

Mr. Sreep. Yes. 

Mr. Dincetx. Are you also sponsor of other legislation substan- 
tially similar but not identical ? 

Mr. Streep. Yes. Part of this whole approach that I have been the 
most interested in has been this bill that would give temporary relief 
in a price war situation. 

I am also a member of the subcommittee that has done a lot of in- 
vestigating in gasoline price wars and in all those retail and service 
fields where price wars become an economic factor we find that the 
ability of the Government agencies to proceed is so limited and so 
slow that mostly the complainers are already victims and long since 

ne from the scene before actual relief can be given. We feel that 
if some method could be found that would permit the Federal Trade 
Commission to stop the price war until they had a chance to look into 
its merits that we could save the lives of many small business firms in 
this country. I believe that unless something like this is done—I 
think I can say that I probably have listened to more case histories of 
small businessmen in this country than almost any other Member of 
Congress—I can assure you that there will-be at least a thousand 
small businessmen in the dairy industry alone who will not be in busi- 
ness a year from today. 

Mr. Dincetu. I was wondering if our colleague was also sponsoring 
a bill which was very narrowly limited merely to making the selling 
of a commodity at an unreasonably low — where the effect is to 
substantially limit competition, unlawful. This is not so broad as 
the rest of this bill. It is my recollection he is. 

Mr. Steep. Yes, we have introduced legislation of that sort. Of 
course, currently the evolution of this thing has brought us up to 
where we think that 10235 is probably the best approach that we have 
had up to date. 

Mr. Drincetx. The reason I ask this question is that there are a 
number of items in this bill that I am rather concerned with. I am 
concerned, for example, with the wisdom of the language beginning 
on line 9, the last line on page 1, and going on down through line 8 
on page 2, I am also concerned with subsection B on line 16 through 
19 on page 2. Also on page 3(b), line 4 down through line 21. I 
really don’t see the need for these particular sections. 

Mr. Steep. Let me say this, Mr. Dingell. I am not an attorney 
and most of this language is prepared by staff experts in response to 
what we tell them we would Nike to try to accomplish. I hope that 
this will be a start from which the subcommittee can develop legisla- 
tion that will meet the problem that we are presenting here today. 1 
am not married to any particular language. Anything that will stop 
this situation and bring this relief would have my support. 

Mr. Dinceii. I would like to conclude by ocienmitiags the gentle- 
men. Pursuant to a question from me, the committee was very help- 
ful in regard to some discrimination of door-to-door milkmen in my 
area. I am most personally grateful to him and his staff. I wonder 
if this bill would in any way affect that particular situation ? 
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Mr. Sreep. I think only indirectly. The situation to which you 
refer is, in my opinion, a byproduct of this whole overall sickness in 
the industry. I believe that if it were back on a truly competitive 
basis, if some of these current practices in the industry were outlawed, 
that the condition that has affected your area could be eliminated. ‘It 
would be a natural course of the flow of the industry itself. What 
you refer to is only one evidence of what can develop. You are going 
to see a lot more of that same thing if present trends continue. 

Mr. Drncetu. This bill is aimed specifically at the dairy situation 
or the situation of the small dairies as opposed to the retail door-to- 
door salesmen. 

Mr. Streep. What has brought about the situation in Detroit as to 
the routemen comes from this ability of large distributors and larger 
retailers, the supermarket chains, to make very advantageous deals 
together. If that trend continues, there just won’t be any routemen, 
They will be gone. They will be lost in the shuffle. 

Mr. Dtncetx. This bill will not help the routemen ? 

Mr. Sreep. Only if you can bring this thing back to a competitive 
basis like it used to be. That is just my opinion. 

Mr. Dtncetu. It was my hope that 1t might be helpful to them. 

Mr. Sreep. I think the whole story shows you that as they control 
more and more of the total market that the thing that you complained 
about will be one of many, to me, very bad things that will come out 
of this whole trend. 

Mr. Dineetu. I thank the gentleman very much for his testimony, 
and also for the help that his committee gave the people of my 
district. 

Mr. Sreep. The only real help we have been able to give anybody 
outside of trying to get some facts and figures to bring to the atten- 
tion of our colleagues in Congress has been to expose some of these 
things to public opinion. We have been very grateful for the results 
that let the people in on all the facts produced. Apparently there are 
some participants in these things who cease and desist more quickly 
when the public knows about it than they do when the Government 
knows about it. 

Mr. Dineeww. Thank you, Mr. Chairman. 

Mr. Mack. Mr. Steed, I want to thank you for your testimony this 
morning. If my memory serves me correctly, you have been a mem- 
ber of the Small Business Committee for almost 10 years. 

Mr. Steep. That is right, Mr. Chairman. 

Mr. Mack. I know of your continued interest in this area. You 
spoke of price wars in the milk industry. Would this have the same 
effect on price wars in the gasoline industry ? 

Mr. Steep. It is only a layman’s guess, Mr. Chairman, but I think 
it would. 

Mr. Mack. You are one of the authors and I know you have done 
considerable work. 

Mr. Steep. I know that the temporary cease and desist power would 
affect it, because if they have the right to step in and restore the pre- 
vailing price until they can look into the merits of a case, we are told, 
and I think most of the men in the industry, both the large and small, 
believe that a lot of price wars never would start in the first place. 
What would be the sense of starting something that could be stopped 
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overnight? We think the effect would be in prevention rather than 
in enforcement. 

Mr. Mack. I assume that under present law they are either powerless 
to act or else they have refused to act in cases of price wars in the 
gasoline industry. 

Mr. Sreep. I am not one who thinks they have not tried. I think 
they have within the limits of the law. If you go into these cases in 
detail, you will find that two or three very able Government attorneys 
sit across the table with an array of the greatest legal talent in the 
country, sometimes as many as 20 or 40 firms against them. With the 
circumstances under which they work, I think they do pretty well. I 
think what they need are some better tools to work with. I don’t 
think it is a lack of interest. It is just a fact that the law does not 
give them enough power. When it takes a whole year to establish 
in court that they have jurisdiction in a case, you can see what they 
are up against. 

Mr. Mack. That is exactly what is bothering me. Is it a question 
of not having the authority or not being able to prove the point? 

Mr. Sreep. I personally believe that there are some attorneys in the 
Federal Trade Commission who, if they had the power that this bill 
would give them, would begin to get some legal results in the courts. 
I think their staff is able enough, but under the law they are just so 
limited that it is difficult for them to win one of these cases. 

Mr. Mack. You are satisfied that under the law the Justice De- 
partment does not have the authority to enter into these cases? 

Mr. Streep. Apparently not. We have made hundreds of affidavits 
available to them. We have been in touch with them many, many 
times. Certainly at the working level we have had fine cooperation. 
In a few cases that I have in mind they did better than I had hoped 
they could do. Certainly they have tried as far as we can tell. 

Mr. Mack. That is one point that has never been quite clear in my 
mind, that is, whether they need additional authority or whether they 
just have not been able to prove their cases ? 

Mr. Strep. I have some actual case histories in mind where the law 
was too weak to give them the opportunity to take advantage of some 
of the evidence we brought them. 

Mr. Mack. Thank you, Mr. Steed. We appreciate your testimony. 

Mr. Steep. Thank you, Mr. Chairman. 

Mr. Mack. Our colleague, Hon. James Roosevelt, will be the next 
witness. 


STATEMENT OF HON. JAMES ROOSEVELT, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Roosrvett. Mr. Chairman and members of the committee, as a 
member of the House Select Committee on Small Business and as a 
cosponsor of H.R. 10235—in the form of H.R. 10239—I am doubly 
pleased that you are considering the Patman proposal. I say this be- 
cause I am firmly convinced that the accomplishment of its proposed 
objective—to prohibit discriminatory price practices known as be- 
oe sales, or more popularly known as loss leaders—is long over- 

ue. 
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Mr. Patman has presented to you a detailed analysis of the measure, 
the background on the need for its enactment, ake the danger of fur- 
ther lessening business competition if the present situation is per- 
mitted to continue. In other words, we are dealing with a measure 
whose aim is to protect the right of small and independent business 
enterprise to operate under free and fair competitive practices with- 
out which such enterprise cannot exist. Unless we maintain and pro- 
tect a proper economic climate for this, we will—by lack of commis- 
sion or an act of omission—be giving our stamp of approval to the con- 
tinuation of further economic concentration. Economic concentration 
is a threat to.our economic democracy, and if you please, eventually to 
our political democracy. 

I shall not. presume on the time of this committee by reiterating the 
many valid points and detailed information Mr. Patman has pre- 
sented to you. However, I do think it important to reemphasize the 
fact that the House Small Business Committee, through investigations 
by and studies of its subcommittees, has ample and convincing evi- 
dence to back up the need for enactment of H.R. 10235. I am confi- 
dent that you are familiar with the work of and material offered by 
this committee. ; 

Additionally, I think it worthy to stress a matter noted by Mr. Pat- 
man. That is, the Federal agencies having major responsibilities in 
curbing monopolistic practices are opposed to the measure you are now 
considering. I refer, of course, to the Federal Trade Commission and 
the Department of Justice. I frankly cannot understand why they are 
not supporting the Patman proposal, if they truly want to see a more 
effective Federal antitrust or antimonopoly program. On the other 
hand, I am not surprised one whit by the opposition of big business 
which benefits by loss-leader practices. 

However, this Congress has an obligation to protect. the consumer 
interest, to assure small business existence, and to support a public 
policy predicated on the concept of free competitive enterprise. Com- 
petitive enterprise can only remain free if it remains fair. 

The position taken by the FTC and the Justice Department offers 
an anomally. On the one hand they oppose this particular corrective 
legislation, and on the other hand they inform small business enter- 
prises that present statutes preclude giving them authority to act 
against those who sell items below cost just by showing that the 
effect. of loss-leader practices is substantially lessening competition. 
Yet the FTC and the Department of Justice well know that the sub- 
stantial lessening of competition inevitably leads to monopoly which 
means higher prices for consumers and the demise of small business. 
Both end results are dangerous to our economic growth. 

I note that Congressman Steed, in his testimony before you, referred 
to his bill, H.R. 8841—of which I am also a cosponsor—which pro- 
vides for the issuance of temporary cease-and-desist orders to prevent 
certain acts and practices pending completion of Federal Trade 
Commission proceedings. 

May I merely offer the thought that the Steed proposal is an im- 
portant corollary to the Patman bill. The combined approach means 
that while we would prohibit loss-leader sales, we cient: at the same 


time, offer prompt relief to those who are suffering from such prac- 
tices. Often, while the FTC is making its investigation and subse- 
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quent determination, the adversely affected business has been unable 
to continue under the challenged unfair competitive practices. Thus, 
even though the final determination may be favorable to the party 
or parties adversely affected by previous practices, it often comes 
eo Tate: 

Finally, Mr. Chairman, if there is no objection, following the com- 
pletion of my remarks, I would like to insert, for ready reference, a 
series of questions and answers about a national unfair sales law as 
proposed by H.R. 10235. And in so doing I bring particular attention 
to the fact it is not a fair trade law proposal on which your full 
committee has already acted. 

Again thank you, gentlemen, for your consideration of a most sig- 
nificant proposal in behalf of protecting the small business com- 
munity and thus encouraging economic democracy. 

(The document referred to follows’:) 


QvEsTIONS AND ANSwerS AxpouTt H.R. 10235, a Britt WHicH WouLpD PROHIBIT 
SALES BeLow Cost 


1. How would H.R. 10235 apply to sales at prices below cost? 

H.R. 10235 would prohibit sales in or adversely affecting interstate commerce 
at unreasonably low prices, where the effect would be to substantially lessen 
competition or tend to create a monopoly in any line of commerce or to injure, 
destroy, or prevent competition with any person who either grants or knowingly 
receives the benefits of such unreasonably low prices. The term “unreasonably 
low prices” is defined in the bill as prices below “cost” as that latter term is 
defined in the law of any State, Commonwealth, or possession of the United 
States or the District of Columbia, into which the goods are shipped for resale 
and in which jurisdiction of State law prohibits sales below cost. In those 
instances where there is no such State law the term “unreasonably low prices” 
means a sale at prices below “cost” as that term is normally determined by 
accepted accounting practices to mean the total costs of the seller as applicable 
to the sale in question. Thus it is seen that the provisions of H.R. 10235 will 
prohibit sales at prices below cost, and in doing so will hit directly at the evil 
of loss-leader selling. 

2. What is a loss leader? 

A loss leader is the sale by a merchant of a product for less than its cost to 
the merchant. 

8. Why are products sold as loss leaders? 

To attract customers to the merchant’s store by leading them to believe that 
all items in the store are sold at less than cost. 

4. Does the customer actually derive a financial or economic gain by doing 
business with merchants employing loss-leader tactics? 

An abundance of economic studies show that the customer does not. On the 
contrary, the customer very often suffers severe economic detriment. “Loss 
leader” is better characterized as “misleader,” since the customer, concurrently 
with the purchase of the loss leader as a rule, also purchases other items at 
grossly inflated prices in the deluded belief that these items, too, are being sold 
at bargain prices. 

one a merchant survive in business by selling all his merchandise below 
cost? 

Patently, no merchant can continue in business by selling his merchandise 
below the cost to him. 

6. Is the loss leader then a form of fraudulent misrepresentation ? 

It is—decidedly so. 

7. What items are generally used as loss leaders? 

Standardized products having a wide popular appeal and great sensitivity of 
price are invariably used for this purpose. Such items are, as a rule, readily 
recognized by the public at large. Cigarettes, film, confectionery products, 
electrical appliances, and a vast number of other advertised items of general 
use and frequent purchase are a tailormade vehicle for unscrupulous merchants 
engaging in loss-leader practices. 
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8. How can this evil be prevented? 

Experience, particularly at State levels (31 States) has proved beyond a 
shadow of a doubt that such predatory practices can be forestalled by the 
enactment of a national law to prohibit sales below cost. 

9. What will a national law to prohibit sales below cost do? 

It will prevent the sale of all commodities below cost of acquisition by the 
merchant. 

10. Apart from loss leaders, are there any other reasons why the merchant 
would want to sell known products below cost? 

None of an ethical nature. Some merchants use cut-price tactics with regard 
to these items in order unfairly to drive their smaller competitors out of 
business. When the small competitor is eliminated the practitioner of the cut- 
throat price, more often than not, proceeds to sell these goods at an even higher 
price than that formerly prevailing. This procedure inevitably leads to a 
monopoly in distribution. 

11. Are not these monopolistic concerns the ideal vehicle for the efficient and 
economic distribution of these products? 

Definitely not. The most efficient method of distributing products, and mar- 
keting history underscores it, is through a multiplicity of small retail outlets, 
dotting every nook and cranny of this Nation and within easy access of every 
customer. It is the ready accessibility and wide availability of these products 
that have enabled them to reach their present huge proportions in our economy, 
Our antitrust laws are founded on the principle that monopoly destroys com- 
petition and that competition is the lifeblood of trade. Insofar as selling below 
cost encourages the growth of monopoly, it is inimical to our antitrust statutes 
and should be proscribed by a law prohibiting such practice. 

12. Will a national law eliminate the twin evils of “loss leader” and cutthroat 
competition ? 

It definitely will without in any way impinging upon the American competi- 
tive system. The authenticity of this assertion has been proven by the suc- 
cessful experience with the functioning of unfair cigarette sales laws in the 
following States: Alabama, Arkansas, Connecticut, Georgia, Hawaii, Indiana, 
Iowa, Kentucky, Maryland, Massachusetts, Mississippi, New Jersey, New Mex- 
ico, Ohio, Oklahoma, Pennsylvania, Tennessee, and Washington. 

13. Does this proposed national law establish monopolistic and uniform prices 
for all goods? 

It has no such effect whatever. Free and open competition on fair and equal 
terms is the norm under the proposed national law. A merchant may sell for 
as little or as much as he pleases only that he does not sell below his actual cost 
of acquisition and his actual cost of doing business as defined by established 
accounting practices. 

14. Does this proposed law guarantee a profit? 

Not by any means. Profit is not an element of cost as defined by the pro- 
posed national law against “loss leader.’ Under such law, an efficient mer- 
chant may well make a profit, but the inefficient one is not subsidized and kept 
in business at the expense of the economy as a whole. 

15. How will the proposed law aid the economy of the United States? 

If freedom of opportunity is to be preserved in our great Nation, then the 
small retail merchant must be protected from the predatory competition of 
those who would drive him out of business, regardless of the efficiency of his 
individual operation. The small merchant is defenseless against the ruthless 
competiton of the predatory price cutter who uses sales below cost to destroy 
his competitor whose small capitalization renders him vulnerable to such tac- 
tics. Once competition is eliminated, the price cutter enjoys a monopoly to 
charge all that the traffic will bear, in utter disregard to the competitive checks 
and balances now contained in our system of distribution. 

16. Why should the Congress of the United States concern itself with this 
problem ? 

Congress, in safeguarding the present distributive system, confers a benefit 
upon itself and preserves the continued opportunity for the exercise of indi- 
vidual initiative. .In benefiting the small businessman, the Government bene- 
fits itself. 

17. Who supports a national law to prohibit sales below cost? 

Such a national law has been commended and approved by the principal econ- 
omists of this Nation. It will unquestionably be accorded the unqualified en- 
dorsement of manufacturers, wholesalers, and retailers throughout the Nation. 
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Recent congressional hearings have revealed that even the proprietors of the 
large discount houses do not oppose such a national law. Nor do they hold 
any brief for the practice of selling below cost. 

18. Why is such a law imperative? 

Because legislation prohibiting this tactic is vital if the present tested and 
fruitful system of distribution is to survive. 

Mr. Mack. We have another sponsor of the bill, the gentleman from 
Illinois, Mr. Gray, sponsoring H.R. 11764. I would now like to recog- 
nize the gentleman from Ilinois. 


STATEMENT OF HON. KENNETH J. GRAY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Gray. Thank you very much, Mr. Chairman and members of 
this distinguished committee. For the record my name is Kenneth 
J. Gray, Representative of the 25th Congressional District of Illinois, 
the southernmost district in the State. 

Mr. Chairman, I do not have a prepared statement, but I would like 
the indulgence of the committee for a few moments while I give you 
some of the experiences we have had in southern Illinois concerning 
this problem, and to wholeheartedly endorse H.R. 10235, my bill 11764, 
or any other bill, for that matter, that would prohibit by law these 
discriminations in prices and sales at unreasonably low prices, includ- 
ing those levels below cost. 

Mr. Chairman, I think we need to ask ourselves, first of all, if there 
is a need for this legislation. In trying to give you an opinion con- 
cerning that question, let me recite to you a little of the history of 
southern Illinois independent dairies. We have at the present time in 
southern Illinois three small independent dairies who are having a 
difficult time staying in business. Why are they about to go out of 
business? Because of the large dairies in St. Louis and the metro- 
politan areas coming in and selling milk and milk products below cost ; 
not just a few cents below cost, Mr. Chairman, but about 50 to 75 

reent below cost. We have here in the hearing room Mr. Brooks 
Robisttson of the Select Committee on Small Business who held a 
hearing in my district, and we have pictures to prove it. This is not 
idle talk. The large St. Louis dairies are selling milk in some areas 
in my district for 5 cents a quart. The retail price of milk produced 
and sold by the independent dairies is about 25 cents a quart. We can 
forget all of these extraneous things and get right to the point. Why 
would a large dairy corporation sell milk for a nickel a quart when 
the going price is a quarter? One reason and one reason only. Not 
to give a break to the consumer, but to force those small independent 
dairies out of business, and then raise the prices to whatever they want. 

You can’t come to any other conclusion, because a large corporation 
cannot sell milk for a nickel a quart forever and expect to stay in 
business. They know that when they sell milk at a nickel a quart, 
the people are going to buy it as long as they can get it for that. 
When they eliminate the competition, bingo, the prices go up. You 
can take many cities where this has happened and you will find the 
consumer now paying a premium because of no competition. 

What is going to be the end result when you force these smal] in- 
dependent dairies out of business? No. 1, you are going to lose jobs. 

y area is an example where we already have 20,000 people out of 
work. That is the No. 1 result. 
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The second result is that the farmers who are already experiencin 
economic difficulty are going to have less market for that milk, an 
cheaper prices. 

The third result, as I mentioned a moment ago, inevitably the con- 
sumer is going to be paying more for milk because he is at the merey 
of the large corporations who will come in and capture these markets, 

This is not just idle talk. The West Frankfort Dairy Co. of my 
home town, a small independent dairy, is out of business today. It 
closed through the same type of unfair competition I am pointing 
out. We have three others that will be out of business in a very short 
time if some remedy does not come. 

I notice Mr. Steed gave the estimate of a thousand dairies that will 
be out of business by next year if we do not receive help, and I think 
that is a reasonable estimate. If you take three from my district, even 
take an average of two from each congressional district, 437 districts, 
you have your thousand dairies out of business. 

I think that is a reasonable estimate. I think if something does not 
come out of this Congress we are going to see these small dairies go 
out of business with the inevitable loss in revenues in the local com- 
munity to the farmer, higher price for milk to the consumer, and cer- 
tainly in my area a loss of jobs that we certainly cannot afford. 

Another thing that I would like to comment on is this. Someone 
referred to the fact that the Federal Trade Commission was opposed 
to this bill. I am not surprised at that. May I say that the Federal 
Trade Commission is not doing anything now under the present 
powers that they now have. We are going to have to write teeth into 
a law to be effective. I referred specific cases and wrote the Chair- 
man of the FTC a letter over 2 months ago and pointed these things 
out. I told him this was a serious situation. I asked him to contact 
the Select Committee on Small Business and get the irrefutable evi- 
dence that we had. I have had no action whatsoever from the Fed- 
eral Trade Commission. As one member, I can predict that we are 
not going to have any action from the Federal Trade Commission 
until we write a law specifically prohibiting these practices, because 
they have indicated by inaction that they are going to uphold these 
large dairy corporations. That has been the case in the past and I 
predict it will be the case in the future. 

So, Mr. Chairman, in closing, let me say that I hope the great wis- 
dom of this committee—and I know each member of this committee 
personally and I know they have a sincere desire and a real interest 
in doing something to aid smal] business—unless this committee takes 
some action, I can assure you further economic hardship is going to 
be brought upon the people of my area, and other congressional dis- 
tricts in the United States where independent dairies are operating. 

Mr. Chairman, I want to thank you personally, and the members 
of the committee, for holding this hearing. I want to publicly thank 
the Select Committee on Small Business, which has been giving this 
problem diligent thought and effort, and I hope sincerely that some 
action can come in this session of Congress in order that we can give 
relief to these people who are merely asking that they be given an 
opportunity to work and to sell their products in the area in which 
they have their trade market. 
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Thank you for the opportunity of appearing before the committee. 

Mr. Mack. Mr. Gray, you referred to price discrimination occur- 
ring in your district. 

Mr. Gray. Yes. 

Mr. Mack. That is from a St. Louis dairy ? 

Mr. Gray. Yes. I would be glad to cite the dairies. 

Mr. Mack. How far is that from St. Louis ! 

Mr. Gray. The general area covered, the service area covered by 
these St. Louis dairies, is about 150 miles to the farthest point in my 
district from the point of supply in St. Louis. It starts just across 
the river in Illinois and runs for a distance of 150 miles into my con- 
gressional district. About 150 miles is the maximum in my district. 
The reason for the 150 miles being the maximum, that is as far as 
my district goes, Mr. Chairman. So they are covering the whole 
district. 

Mr. Mack. Thank you very much, Mr. Gray. 

Mr. Gray. Thank you, Mr. Chairman. 

Mr. Mack. I would like to state that this problem since it does 
extend out over the 150 miles cannot be dealt with by State law. 

Our next witness this morning is our colleague, very able and dis- 
tinguished colleague, from Colorado, Mr. Johnson. 


STATEMENT OF HON. BYRON L. JOHNSON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF COLORADO 


Mr. Jounson. Thank you, Mr. Chairman. 

Mr. Chairman, I appear in support of H.R. 10235, a bill which I 
am happy to cosponsor. The hearings conducted by the House Small 
Business Committee have shown a pattern of action which has become 
almost a set of standard practices pwc the Nation. The major 
national dairies and the major food chains have pursued courses of 
action, the effect of which has been to destroy the home delivery dairy 
business and to drive the milk of small independent dairies out of 
the major food outlets. The national food chains have virtually 
driven to the wall the small grocery store, and now the independent 
dairy is being driven out of business in a relentless nutcracker squeeze. 

One of the most effective weapons by which monopoly is being estab- 
lished and competition destroyed in the dairy business is the use of 
unfair price competition. It is to the interest of the food chain to 
make sales of a popular and expensive item like milk at a low price 
to bring business into the store. It is especially valuable to win 
customer identification with an item of rapid consumption like milk 
so that the customer will come back into the same store every time. 
Therefore the food chains have an interest in developing public ac- 
ceptance of one or two brands, preferably their own brands, and in 
creating this identification by promotional price policies which may 
involve momentarily significant losses, but valuable to the store be- 
cause the product identification brings into the store additional cus- 
tomers whose other purchases more than compensate for the loss on 
the milk items. 

It is to the interest of the national dairy chains to cooperate in this 
activity by offering (either directly or by devious allowance tech- 
niques) to provide milk at prices below the costs of independent dairies 





54 SALES BELOW COST 


in the area in order to establish the brand name and to destroy local 
competition. 

When this two-way squeeze has successfully destroyed the local in- 
dependent suppliers, the monopoly price practices can be expected 
gradually to be introduced into the local market, and all of the initial 
losses sustained in creating the monopoly will then be fully recovered. 
The consumer will have no alternatives, because the independent dairy 
producers will have been driven to the wall. 

In many American cities this pattern has already worked out to the 
limit. Fortunately in many othe competition still prevails in the 
market. We have seen ample evidence in the past year not only in 
my own district but throughout the Nation that disruptive price pol- 
icies are one of the primary means by which freedom of enterprise 
for the dairymen can be destroyed. 

Mr. Chairman, I believe in competition. I think the typical Amer- 
ican businessman is w illing to hold his own in a fair competitive tussle, 
Unhappily the greatest enemy of the free competitive enterprise system 
in America is often the mismapoly -seeking businessman himself. It is 
not the Government, the labor unions, nor even the Communist Party, 
Those who would build monopoly and destroy competition by t: cties 
which are unfair, unethical, and immoral ought to be told that those 
tactics are also illegal. 

I trust the committee will report H.R. 10235 to the House favorably 
in order that Congress may confirm this judgment and prohibit sales 
below cost. This is needed not only for the independent dairies, but 
for the competitive enterprise system. Mr, Chairman, I spoke on the 
floor of the House on this topic on August 17, 1959, and I should like 
a portion of those remarks included here as a part of my statement. 

Mr. Mack. Without objection, it will be so ordered. 

(The statement referred to follows :) 


{From the Congressional Record, Aug. 17, 1959] 


PRESERVING COMPETITION 


Mr. Jonnson of Colorado. These remarks are prompted by a situation cur- 
rently occurring in the Denver metropolitan area, the suburban portion of which 
I.represent. A few months ago several food chains and several national dairy 
chains touched off a milk price war whose effect was to cause the independent 
dairies to lose money so rapidly that a few more months of the price war would 
have driven some of them out of business. In the course of the price war, 
some of those who were hurt were more vocal than others. The spokesman for 
the independents, in requesting a congressional investigation—and an investiga- 
tion of possible violations of Federal law by the FTC and Department of Jus- 
tice—was a fine young man representing an independent dairy operating in my 
district. At the hearings we recently concluded he was a witness and he was 
helpful to the committee in securing other witnesses who testified under oath 
with respect to the pricing practices prevailing in the Denver market. On Au- 
gust 4, 1959, he wrote me as follows: 

“Owern’s Darry, 
“Englewood, Colo., August 4, 1969. 
“Hon. Byron JOHNSON, 
“US. House Building, Washington, D.C. 

“DEAR CONGRESSMAN JOHNSON: I find it hard to convince myself that in this 
wonderful country of ours one man, one company, or any minority group can, at 
their slightest whim, push fellow Americans out of business. Our company, a8 
an example, is approximately 30 years old. It was started by George Owen. 
After several years he decided that the business was taking too many hours 
away from his farming. My father, Lynn Miller, purchased one-half interest 
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in the business in 1947. Since that time he has acquired the entire business. 
Our family has worked day and night these past 12 years to make this business 
what it is today. We have a new plant, built in 1952, as well as tripling our 
pusiness and replacing and adding new trucks and equipment. All our money 
is tied up in this business. We have a good many assets; however, they are 
not worth anything in times such as these. We are now faced with the prospect 
of being wiped out entirely, or if we happen to survive, being dictated to for 
the rest of our days in the dairy business. 

“Ts this the future that faces all of America’s small business? This is not the 
America that was envisioned by our forefathers, the men that formed the frame- 
work of our Nation. This is the road to monopoly, socialism, and finally com- 
munism. I know how you feel on this subject; how do the other Congressmen 
feel? Do they realize how serious this problem is? Is there anything more 
that I personally can do? 

“J know that the FTC and also the Justice Department are overworked and 
undermanned ; nevertheless, here is an opportunity for the Government to show 
the monopolies that they are not going to idly stand by while at least 15 inde- 
pendent, reputable businessmen are wiped out. Now is the time to stop this 
eancer called monopoly. Not next year, or next month, but now. 

“I probably sound a lot like the fellow on the soapbox in the park, but maybe 
we need to get that type of thing back; perhaps it would awaken the people 
to the threat of monopoly. When monopoly controls all business they will also 
control all people, consumers included. 

“Naturally, we want to continue in our business if at all possible. Whether 
or not our company is still in business, I will be more than willing to do any- 
thing possible to assist in the job of controlling monopoly, one of the greatest 
threats to our country. 

“Sincerely, 


“PAUL R. MILLER.” 


Mr. Speaker, he acted openly and honorably in the finest American tradition 
and I want to pay tribute to Paul R. Miller of Owen’s Dairy for his courage. 
According to the information available to me, the Owen’s Dairy does not have 
more than 2 percent of the home delivery market. It is not a major factor to 
Denver, but it is operated in the finest tradition of American free competitive 
enterprise. 

Recently one of the old independent dairies, City Park, was merged with 
Brookridge, and City Park-Brookridge is owned and operated now not as an in- 
dependent but as part of a national chain under Beatrice Foods. This national 
chain dairy has played a leading part in the price war and is now playing a 
leading part in disciplining Owen’s Dairy. The word “discipline” I understand 
is the polite word used to define cutting the throats of those who dare to defend 
their rights. 

I have been advised by friends of Owen’s Dairy that a systematic campaign is 
being conducted to bribe, browbeat, or induce Owen’s customers to transfer 
their patronage to City Park-Brookridge. Fancy premiums are offered to the 
customers in an effort to induce them to quit the dairy which has given them 
service over so long a period. Naturally, if this campaign is successful, it will 
destroy not just another independent dairy, it will destroy the leading spokes- 
man for all the independent dairies in the area. The company is defending 
itself with a letter to its customers as follows: 

“DEAR CUSTOMER: We want to take this opportunity to thank you for your 
patronage and loyalty, especially through the last two price wars. It is our 
sincere hope that you will remain one of our valued customers in spite of the 
concentrated efforts that one of our competitors is making to attract our cus- 
tomers away from us. 

“It is quite natural for the consumer to welcome a price war of any kind, 
gasoline, milk or otherwise, for the simple reason that price reductions will 
relieve the consumer’s budget temporarily. We call your attention to the word 
‘temporarily’ because no business can continue to operate long on a basis of 
selling below cost. The purpose of a price war, that is, temporarily selling 
below cost, is to put one or more competitors out of business so that the market 
can be monopolized; once this happens the competitive prices now prevailing 
would be a thing of the past. 

“We welcome fair and honest competition. That is the backbone of our 
democratic economy. However, the actions of one nationally owned milk com- 
pany do not meet this test. Our customers are being solicited by this large 
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company—not for the immediate purpose of enlarging the success of that com- 
pany—but for the purpose of crippling our business. The methods employed 
consist of severe price cutting, offers of free merchandising or milk products, 
and including false and slanderous statements about our company. The offers 
made to some of our customers indicate that it is the intention of this competitor 
to attract all of our customers away from us, regardless of the cost involved, 
Once successful, this large competitor could concentrate on another independent 
milk company such as ours, and then another, until the market was monopolized 
and prices could be raised without competition. 

“Owen’s Dairy is now the initial target for this insidious scheme because 
it has resisted the nationally owned companies in their efforts at monopoly, 

“We believe we have built our business upon the basis of quality products 
and excellent service. We intend to continue upon exactly the same basis and 
assure you that you will receive the best products for the lowest consistent 
prices. 

“If you are invited to accept delivery from another company, we would 
welcome your call and appreciate an opportunity to discuss the matter with 
you. Itis important to both of us, 

‘Sincerely, 
“OwWEN’S Darry.” 

If an American chain operation will use unfair and underhanded tactics 
deliberately to destroy one company for having had the temerity—the audacious 
courage—to avail itself of the remedies which Congress has provided, it will 
have effectively repealed the laws of Congress, because other businessmen will 
realize that if they avail themselves of the remedies which we provide, they 
will be destroyed. 

Mr. Speaker, I submit that this kind of behavior in which a large and pros- 
perous corporation deliberately destroys a small and lean corporation is the 
kind of behavior which is the worst enemy of the free competitive enterprise 
system. I do not believe that all is fair in love, war, politics, or business. I 
think men and institutions both have an obligation to the community. I think 
the community must judge them by the moral and ethical content of their 
behavior and not just by their profit and loss statements. It may well be that 
the Congress cannot pass laws adequate to protect the public against the de- 
structive practices 0° those predatory businessmen who seek to destroy com- 
petition so as to fatten themselves at the public expense. We can do no less 
than try, but we can also call the whole issue to the attention of the American 
people, to the attention of the industry involved and to the attention of the 
consumers of that industry, that they may be alerted. And let me warn again, 
let the buyer beware. 

If the buyers give their patronage exclusively to the major corporations who 
will offer them temporary advantages, they run risks. So long as competition 
prevails, they are protected against monopoly price increases, but after com- 
petition has been destroyed, monopolies will set those prices which will yield 
highest profits. It is much easier to take a firm out of this business than it is 
to get a new one in this business. Consequently monopoly profits, after compe- 
tition is destroyed, are not in fact a guarantee that competition can be restored. 
It is awfully hard to unscramble the monopoly corporate eggs. 

I want to commend not only those brave souls in the Denver area who con- 
tinue to support free competitive enterprise, I also want to pay tribute to those 
Members of Congress and congressional staffs who seek to preserve competition. 
I refer especially to the members of the Select Committee on Small Business 
and their staff who have been standing like Horatio on the bridge safeguarding 
competition against the enemy within. I refer, of course, to the gentleman 
from Texas [Mr. Patman], the gentleman from Oklahoma [Mr. Steed], and 
their five associates. 

Let me warn those who think that the free enterprise system can continue 
to operate as it has if it is no longer the free competitive enterprise system. 
If free enterprise now means monopoly, and if competition is to be sacrificed 
on the altar of corporate monopoly, the day will come when the American 
people will have to choose among three alternative routes. One route is to 
give the Government over to its corporate masters, and this is the route of 
fascism which some nations have chosen in our generation. A second route 
is expanded public regulation over business in which the Government tries to 
tell business what it may or may not do in an effort to protect the public against 
the abuses of its. corporate masters. The final alternative will be the more 
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revolutionary choice of direct socialization of enterprise in which the public 
will take over those businesses whose behavior no longer serves the public 
interest. Many nations in Western Europe have been driven to some form of 
socialization, because they have not had a strong tradition of free competitive 
enterprise. In those countries cartels and monopolies have been considered 
good ideas and sound business practices in the past. Fortunately, they, too, 
have been reconsidering the virtues of competition and favoring it. 

The issues with which we deal involve more than the right of one dairy to 
stay in business. The bigger issue is more than the morality of one business 
firm which seeks to destroy a competitor for using his right of free speech and 
right to petition for redress of grievances. The bigger issue is not only the 
nature of our economy but the nature of our whole society itself. Those who 
choose to ignore the broader issue while pursuing any route to profit, however 
unethical, must accept the burden of blame which history will come to lay at 
their door for the consequences of their action. 


Mr. Jounson. The story of what is happening in Denver has been 
told more eloquently than I can tell it by the dairymen in my district. 
I would like to read to the committee the remarks of one of my own 
dairymen who expresses his own feelings most eloquently : 


DEAR CONGRESSMAN JOHNSON. I find it hard to convince myself that in this 
wonderful country of ours one man, one company, or any minority group can, 
at their slightest whim, push fellow Americans out of business. Our company, 
as an example, is approximately 30 years old. It was started by George Owen. 
After several years he decided that the business was taking too many hours 
away from his farming. My father, Lynn Miller, purchased one-half interest 
in the business in 1947. Since that time he has acquired the entire business. 
Our family has worked night and day these past 12 years to make this business 
what it is today. We have a new plant, built in 1952, as well as tripling our 
business and replacing and adding new trucks and equipment. All our money 
is tied up in this business. We have a good many assets; however, they are not 
worth anything in times such as these. We are now faced with the prospect 
of being wiped out entirely, or if we happen to survive, being dictated to for 
the rest of our days in the dairy business. 

Is this the future that faces all of America’s small business? This is not 
the America that was envisioned by our forefathers, the men that formed the 
framework of our Nation. This is the road to monopoly, socialism, and finally 
to communism. I know how you feel on this subject: how do the other Con- 
gressmen feel’ Do they realize how serious this problem is? Is there anything 
more that I personally can do? 

I know that the FTC and also the Justice Department are overworked and 
undermanned; nevertheless, here is an opportunity for the Government to 
show the monopolies that they are not going to idly stand by while at least 15 
independent, reputable businessmen are wiped out. Now is the time to stop 
this cancer called monopoly. Not next year or next month, but now. 

I probably sound a lot like the fellow on the soapbox in the park, but maybe 
we need to get that type of thing back; perhaps it would awaken the people to 
the threat of monopoly. When monopoly controls all business they will also 
control all people, cousumers included. 

Naturally we want to continue in our business if at all possible. Whether 
or not our company is still in business, I will be more than willing to do any- 
thing possible to assist in the job of controlling monopoly, one of the greatest 
threats to our country. 

Sincerely, 
Pavt R. MILter. 

Mr. Chairman, that says more eloquently than I can say it the attitude 
of the small businessman in my district who has come face to face with 
the issue that has been discussed here this morning. I thoroughly con- 
cur in the remarks made, including those of my own Chairman, Mr. 
Patman, under whom I serve on another committee, and I hope this 
committee will be able to complete its consideration of H.R. 10235 or a 
similar bill and report it favorably to the House for action. I think 
the American small businessman is entitled to affirmative demonstra- 
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tion that we have heard his complaints, that we have recognized his 
petition for a redress of grievances, and that we are prepared to meet 
that grievance with constr uctive legislation such as is contained in 
TLR. 10235. I thank you. 

Mr. Mack. Thank you, Congressman. I know that you have been 
one of the members who has been urging hearings on this subject, and 
I know of your interest in this pr oblem. 

Mr. Jounson. I appreciate that the committee is holding hearings, 
I can assure you that although the Small Business Committee held 
hearings in Denver last year, and did temporarily correct the situa- 
tion, a am possessed of information as recently as last night that the 
situation is again getting ragged in Denver. If this legislation is not 
passed, it is quite ‘possible that the 15 dairymen for whom Mr. Miller 
speaks may yet be wiped out. 

I should add, Mr. Chairman, that under State law in Colorado the 
supreme court has recently ruled that a bill such as this, now on the 
statutes in Colorado, can be enforced. It has remanded a case in- 
volving a gas price war back to the lower courts for trial on its merits, 
In other ‘words, our State supreme court has fully endorsed the 
principle which is contained in this legislation as a matter of intrastate 
commerce. Unfortunately, we established in the hearings last year 
that much of the business in the milk area in Denver is interstate 
commerce, and therefore I profoundly hope that this committee will 
pass this legislation in order that both in intrastate and interstate 
commerce effective relief will be available to the businessman. 

Mr. Mack. Thank you very much. Mr. Avery? 

Mr. Avery. Mr. Johnson, we recognize you as being one of the able 
economists in Congress, so I listened intently to w hat you had to say. 
I was not going to ask a question until you made your last statement. 
You created a doubt in my mind as to the need for this legislation, if 
the principle, as you said, ‘had already been accepted by the supreme 
court in Colorado upholding a similar State statute, I presume, that 
merchandise could not be sold below cost. 

Mr. Jounson. That is right. 

Mr, Avery. I recognize that probably there is some milk moved in 
interstate commerce, but in the Denver area, particularly—which is 
almost in the center of Colorado, is it not 11s it not. reasonable to 
assume that most of that milk was in intrastate commerce, and could 
be protected pricewise by State law ? 

Mr. Jounson. This premise had been very widely accepted in Den- 
ver until the hearings were held last summer. 

Mr. Avery. What hearing was that? 

Mr. Jounson. The hearings of the Select Committee on Small Bus- 
iness, the Dairy Small Business Subcommittee. This is Select Com- 
mittee No. 5, under the chairmanship of Congressman Steed who tes- 
tified this morning. Hearings were held in the Denver area. Witness 
after witness from the dairy industry testified as to the interstate 
nature of commerce in milk in the Denver milkshed reaching into 
Kansas, Nebraska, Wyoming, and Utah. I am reliably infor med cur- 
rently that some of the milk which is being used in support of price- 
cutting tacties is being shipped in from out rof State. In other words, 
the interstate nature of commerce even in milk has now been estab- 
lished as a matter of sworn testimony in the Denver area. Indeed, 
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the FTC recently did proceed against Beatrice Foods in the Denver 
area. 

I would have to say that a year ago I would have agreed with you, 
IT am now forced to the reverse conclusion and fear that our State law, 
good as it is, would prove to be inadequate protection. Therefore, I 
strongly urge the Federal law. 

I would go on to say that even if it were true for the Denver metro- 
politan area, that it were intrastate, Denver is the only major metro- 
politan center of the United States which is in the heart of the State. 
Almost every other major metropolitan center lies near the edge of 
the State and interstate commerce in milk is involved. When you 
move from milk to gasoline and related items in almost every State, 
the interstate nature of the commerce is well established. Therefore, 
I do feel that, valuable as the State laws are, and our State law is 
substantially akin to this, there is strong need for Federal legislation 
to vive the citizen effective relief. 

hen there is the further legal point that in some States the State 
courts have not seen fit to uphold this type of relief. If 1 understand 
the legal situation correctly, and your lawyers can tell you better than 
I, the passage of such a Federal law would make available the Fed- 
eral courts as a further remedy available to the small businessman. 
I think it important that we make available at least one remedy in 
every State. While State laws are helpful, they are not uniformly 
applicable throughout all 50 States. Therefore, I would urge that 
this law be enacted in order that the Federal courts would be avail- 
able in every State, regardless of the action of the State courts with 
respect to State laws. 

Mr. Avery. Of course, I would have to add that I am sympathetic 
to the people in the Denver area wanting to import Kansas milk. 

Mr. Jounson. We understand it is very fine milk. 

Mr. Avery. Kansas milk is of such a superior quality that it would 
not have to stoop to price cutting tactics to become highly desirable as 
a merchantable item. 

Mr. Jounson. We would be happy to drink it without such price 
cutting tactics. 

Mr. Avery. Thank you, Mr. Chairman. 

Mr. Mack. Are there any other questions? If not, thank you, 
Mr. Johnson. 

Mr. Jounson. Thank you, Mr. Chairman. 

Mr. Mack. The next witness is our colleague from Missouri, the 
Honorable William J. Randall. Mr. Randall, we will be glad to hear 
you at this time. 


STATEMENT OF HON. WILLIAM J. RANDALL, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF MISSOURI 


Mr. Ranpatu. Mr. Chairman, I thank the committee for the op- 
ny to submit this statement in support of my bill, H.R. 12676. 

oday big business concerns are destroying both small business and 
competition, through the practice of selling at below cost prices. 
Therefore, in an effort to help halt this monopolistic trend, I recently 
introduced H.R. 12676, a companion bill to H.R. 10235 by the Honor- 
able Wright Patman. 
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Statistics reveal that of the 370,000 food stores in existence today, 
about one-eighth of them do 70 percent of the business. The inde- 
pendent food stores are being forced out of business and are fast dis- 
appearing. As an example, the State of California supplies more 
than one-half of the national output of fruits and vegetables; yet 
10 buyers purchase 8 percent of the State’s output. This means that 
these 10 buyers set prices and the small processor cannot get one cent 
more than these 10 decide to pay. As a result, the small processor 
cannot pay an equitable price to the producer, which is the farmer, 
who then loses money. 

Another fact is that there are eight dairies who do more than one- 
half of the processing and distributing in this country. From these 
eight dairies, two handle 50 percent of this total, which means that 
prices received by the farmer, the processor, and the distributor are 
actually controlled from behind a desk in New York City. And, 
gentleman, that is a long way from the farm operator and the small 
independent businessman residing in the Fourth Congressional Dis- 
trict of Missouri. 

Less than 30 days ago, unaffiliated independent food retailers share 
of the market dropped from 58 percent to 25 percent. These large 
concerns are financially able to sell below their own costs for an 
extended period of time. This situation is injurious to the producer, 
the processor, and also to the consumer. If this trend continues, in 
the not too distant future, a monopoly will set the prices as to what 
the consumer will have to pay—and it is a foregone conclusion that 
the consumer will pay and pay dearly, while excess profits will be 
pocketed by this monopoly, which is this very minute in the making. 

Still another fact is the loss leader selling. This is where a mer- 
chant sells an item for less than the actual cost to him. We know 
this is done to attract customers by leading them to believe that all 
items in the store are sold at less than cost. Competition is the life- 
blood of trade and we know too that once a monopoly wins out there 
is no competition. Loss leaders and certain ane phases of cut- 
throat competition can be eliminated by proper action. 

It should be very emphatically and clearly pointed out that my 
bill, H.R. 12676, will not establish uniform prices for all goods. It 
certainly does leave free and open competition on fair and equal terms, 
as long as a merchant does not sell below the actual cost of acquisition, 
and that the actual cost of doing business is defined by established 
accounting practices. Neither does this proposal guarantee a profit 
because profit is not an element of cost when we are referring to a 
loss leader. 

In my opinion, the passage of this bill will aid the economy in 
that the small retail merchant will be protected from the predatory 
competition of those who would drive him out of business, The 
small merchant is defenseless against a ruthless competitor or a preda- 
tory price cuter. It is not unnatural to expect that big business will 
be opposed to this measure. 

Personally, I feel that small business establishments and the peo- 
ple who own them, give to all of our communities a distinctive char- 
acted and represent a social as well as economic asset. Consumers 
should realize that prices representing sales made temporarily at 
levels below cost provide the public with only temporary advantages. 
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We must fight and continue to fight against monopoly practices be- 
cause once competition is destroyed, monopoly controlled prices are 
inevitable at a higher level. 

Mr. Mack. Weappreciate your appearance, Mr. Randall. 

Mr. Ranpatu. Thank you, Mr. Chairman. 

Mr. Mack. The next witness is our colleague from New Mexico, 
the Honorable Thomas G. Morris. Mr. Morris, we will be glad to 
hear you at this time. 


STATEMENT OF HON. THOMAS G. MORRIS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW MEXICO 


Mr. Morris. Mr. Chairman and members of the committee, thank 
you for the privilege of appearing before you in support of my bill, 
H.R. 10686. One of the most serious problems faced by small busi- 
nessmen across this entire country is the use of loss leader tactics by 
powerful chain stores, department stores, and other giant retail out- 
lets. This unfair competitive device threatens the very survival of 
small businesses in thousands of American communities. The large 
chain store can afford loss leader tactics because it can make up losses 
incurred in one branch by exhorbitant charges in another. Once the 
small dealer is then eliminated, the giant store has achieved the mono- 
poly power he is seeking and can raise his prices once again. Small 
stores are helpless against such tactics. And many a customer is hood- 
winked into believing that the loss leader prices are typical of a store 
and can be expected to prevail into the future. The facts are often 
quite different. 

Therefore I was glad to introduce my bill, H.R. 10686, which would 
amend the Federal Trade Commission in such a way as to outlaw 
sales below cost. In doing so, I am proud to aline myself with a 
number of my distinguished colleagues who have introduced identical 
bills, including the chairman of the House Small Business Committee, 
Representative Patman, four other Democratic members of the Small 
Business Committee, Representatives Evins, Multer, Steed, and 
Roosevelt. 

There are at present 31 States which have enacted laws prohibiting 
a dealer from selling below his cost of production with the intent of 
injuring competition. These State laws are often referred to as 
minimum mark-up laws or unfair practices acts. On the Federal 
level, the Robinson-Patman Act (49 Stat. 1526) contains a similar 
provision. Section 3 of the act makes it unlawful for any person 
engaged in commerce— 
to sell, or contract to sell, goods at unreasonably low prices for the purpose of 
destroying competition or eliminating a competitor. 

However, it must be admitted that the Department of Justice and 
local U.S. attorneys have never specifically enforced this provision as 
a criminal law against unfair pricing practices. Furthermore, the 
Supreme Court by a 5-to-4 decision on Saitaaey 20, 1958, decided, in 
the cases of National Milk Company v. The Carnation Company and 
Safeway Stores, Inc. v. Vance (355 U.S. 373 and 389) that business 
concerns will not be permitted to use section 3 of the Robinson-Pat- 
man Act in proceeding against unlawful selling at unreasonably low 
price if each such practice should result in the creating of monopoly. 
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The Supreme Court maintained that this section could only be en- 
forced by the Government, not through private law suits. 

Under these circumstances legislation is clearly needed which will 
permit small businessmen to inst titute proceedings in Federal courts to 
stop price discrimination practices which are so disastrous to. their 
welfare. My bill would fill this need. Simply stated, H.R. 10686 
declares unlawful (1) participation in any sale or contract. in com- 
merce which discriminates against competitors of the purchaser s (2) 
sales at lower prices than ex xacted elsewhere if such sales hinder com- 
petition or create monopoly; and (3) any advertisement, offer, or 
sale at unreasonably low prices where similar effects result. The 
bill defines “unreasonably = price” by the statutory definition of 
the State into which the merchandise is shipped for use, resale, or 
consumption, or where no legal definition prev vails, as a price below 
all costs, including manufacturing, packaging, selling, and transpor- 
tation, or invoice “plus overhead. Treble : damages are provided for 
any person damaged by the above unlawful acts. 

Nothing short y of this kind of degislation will meet the threat, to 
small business at this time. We have seen in community after com- 
munity the corner grocery store forced to the wall by giant chains, 
Local dairies in many States have been thrown into bankruptey as a 
result of loss-leader selling by their larger competitors. rally 
owned filling stations and ‘tire, battery and appliance de: oo have 
suffered a similar plight. In one branch of retailing after another, 
business has become more and more concentrated in the hands of a 
relatively small number of companies. The danger of monopoly 
becomes ev er more serious. We know from decades of experience how 
difficult it is to break up monopolies once they are formed. Let us 
rather pass legislation now which will strengthen the smaller retail 
outlets so that vigorous competition will prevail. If our present 
tested and fruitful system of distribution is to survive, the evil 
of loss-leader tactics must be stamped out. Passage of H.R. 10686 
will go a long way toward achieving this goal and I urge enactment 
of this legislation. 

Thank you. 

Mr. Mack. We appreciate your appearance and testimony, Mr. 
Morris. 

Mr. Morris. Thank you, Mr. Chairman. 

Mr. Mack. The next witness is our colleague from Utah, Hon. 
David S. King. Mr. King, we will be glad to hear you at this time. 


STATEMENT OF HON. DAVID S. KING, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF UTAH 


Mr. Kine. Mr. Chairman and members of the committee, I thank 
you for this opportunity to express my support of H.R. 10235. I 
wish to associate myself with the remarks which Hon. W right Patman 
made to this committee on the same legislation. Since Mr. Patman 
did such a thorough and penetrating job of analyzing the provisions 
of this bill and the need for legislation of this kind, my own remarks 
will be brief. 

I have introduced the same bill myself because I am as firmly con- 
vinced as is Mr. Patman and the other sponsors of it that the executive 








SALES BELOW COST 63 


branch must be given expressed responsibility to curb sales at prices 
below cost, and the authority to carry out that responsibility. 

It is abundantly clear that without legislation of this kind the ad- 
ministrative agencies which are responsible for curbing unfair com- 
petition which tends to promote monopoly, the Federal Trade Com- 
mission and the Department of Justice, are not going to crack down on 
the particular kind of unfair competition known as “loss leader” sales, 
or sales at prices below cost. “2 

It is equally clear, I feel, that the preservation of the traditional 
American system of free enterprise requires a law of this kind, which 
would serve to protect competition against itself. Without such a law, 
competition will simply perpetuate the trend toward economic con- 
centration. Surely we all recognize that without effective regulation, 
competition eventually destroys itself. 

While I am pleased that many States, including Utah, have recog- 
nized this danger, and have laws which curb sales at prices below 
cost, State laws are not controlling this unfair competition. The 
States alone cannot control it because, as Mr. Patman has aptly ob- 
served, the parties responsible for perpetuating and promoting sales 
at prices below cost may operate in the streams of interstate commerce 
where they escape State regulation. 

The people of my district in Utah have experienced a variety of 
price wars in recent years. There have been “gasoline wars” and 
“milk wars” in Salt Lake City and neighboring communities. The 
consumers have not complained, of course, about the ridiculously low 
prices which these skirmishes bring. Still, I know from experience 
that the public has felt some uneasiness over the economic instability 
which the sharp price fluctuations reflect. They sense that someone 
is, as the phrase goes, getting hurt—and hurt badly. 

In the price wars on gasoline, the States with laws against “loss 
leader” sales can step in, for example, and tell the retailers they can- 
not sell below cost. But this does not necessarily stop the price wars. 
Why? Because the retailers may continue to sell their gasoline at 
ridiculously low prices because they in turn are getting the gasoline 
through interstate distributors at even more ridiculously low prices. 

As things now stand, the distributors are not being touched, and 
cannot. be touched, in many situations of this kind. The cutthroat 
competition will continue, cutting one throat after another, unless the 
Congress accepts the responsibility to curb such abuses. It can do 
so by adopting H.R. 10235. I strongly urge that the committee fa- 
vorably report this measure. 

I also urge that it favorably report H.R. 8841, sponsored by Hon. 
Tom Steed. This bill is a necessary adjunct to the Patman bill. It 
provides that where unfair competition as characterized by sales at 
prices below cost does arise, injured parties may halt these practices 
through court orders, awaiting the outcome of Federal proceedings 
against the violators. 

In conclusion, I reemphasize that these bills would in no way injure 
competition but, quite the contrary, would preserve and nourish com- 
petition as the foundation of our American economic system. 

Mr. Mack. Thank you very much for your appearance, Mr. King. 
We appreciate your testimony. 

Mr, King. Thank you, Mr. Chairman. 
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Mr. Mack. The next witness is our colleague from Illinois, Hon. 
Melvin Price. Mr. Price, we will be glad to hear you. 


STATEMENT OF HON. MELVIN PRICE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Price. We are dealing here with the Federal Trade Commis- 
sion Act and a proposed amendment, which I am sponsoring along 
with more than 20 other Members of the House, that seeks to provide 
protection to small and local business firms against the onslaughts 
of very large organizations that deliberately undercut prices to the 
extent of selling substantially below cost. Specifically there is a 
problem in the district I represent, and I judge in the districts repre- 
sented by many Members, of what can only be described as price 
“raiding” by powerful national or wide sectional dairies. These very 
large, well-capitalized firms, according to the testimony, have been 
entering area after area, for a short period, and threatening the very 
existence of small local firms by slashing the costs of milk below 
levels at which either can sell at a profit. 

The big dairy can afford to take a loss, for a short period, if the 
loss in one area is made up for by the usual profits in every other area, 
The small concern, with all its business in its home market, has no 

lace toturn. It can either try to match prices, sell at a loss itself and 
Kine its reserves will hold out, or it is driven out of business. Once 
this is accomplished, of course, the big dairy no longer feels any im- 
pulse to charity. Its prices are raised to the previously existing stand- 
ard and it begins to make a profit again. The only change is that due 
to this “loss leader” competition, this deliberate manipulation of 
concentrated economic power to harm a small neighboring firm, the 
small firm disappears and the giant has the business. The whale has 
eaten the minnow. 

A subcommittee of the House Small Business Committee, under 
the chairmanship of Hon. Tom Steed, held hearings just last April 
on the problems of small local business firms in the dairy industry. 
Mr. Brooks Robertson, an investigator-analyst for the subcommittee, 
read into the record the results of his inquiry into so-called milk price 
wars in various communities of southern Illinois. He placed in the 
record letters and statements from small local dairies of the below-cost 
price competition to which they were subjected by large dairies based 
in St. Louis, across the Mississippi River. 

The testimony was clear that the St. Louis dairies maintained a 
higher price in St. Louis than in southern Illinois. They made their 
money in their own natural market and engaged in below-cost price 
slashing that inevitably had the effect—if not the intent—of endanger- 
ing the existence of small dairies victimized by the economic assault. 
There were sales of half gallons of milk at 25 cents each, with an addi- 
tional rebate of 10 cents via a coupon, so that the actual retail price 
was only 15 cents a half gallon—obviously far below the cost of pro- 
duction and processing and transportation. 

The objective of the bill I have sponsored, H.R. 12136, is to save our 
small local dairies from being driven out of business by a practice of 
below-cost: sales by larger firms, exploiting their economic strength, 
and slashing prices just long enough to make life impossible for the 
small local businessmen. 
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The objective is to give the small local dairy a means of defense 
through prohibiting certain discriminations in price and sales at be- 
low-cost rates that can properly be held to be unreasonable, as tending 
to promote monopoly, Under the bill, the small dairies would have 
a right to file a civil suit in Federal court for injunctive relief and 
would also have the right to sue for triple damages under the Federal 
law. The Federal Trade Commission, in addition, would be given 
fresh powers to take action on its own account to halt the prohibited 

ractices. 

It seems to me that this is a moderate, specific remedy to meet a 
specific problem. e 

The bill does not attempt to outlaw legitimate special sales in accord- 
ance with accepted practice. It does not seek to outlaw sales below 
cost per se. It would outlaw only sales made at such “unreasonably 
low prices” as would “substantially lessen competition or tend to create 
a monopoly in any line of commerce” or “injure, destroy, or prevent 
competition” with the beneficiary of the below-cost prices offered by 
the powerful interest. 

We in this House have a perfectly natural and understandable con- 
cern for the preservation of the typical small business firm, operated 
by a single family or by a small group of local community business- 
men who have seen the need for a service and tried to meet that need 
in an honorable way. There is great value in such business enter- 

rises, home owned by people who are part of the local community. 

We have often recognized this value by our definitions of interstate 
commerce in various regulatory laws. ‘The “mom and pop” store, for 
example, is recognized as a proper subject for control by the State 
rather than by the Federal Government. There is a cutoff point, in 
terms of volume of sales, when we consider such issues as imposition 
of a federally established minimum wage. 

It was the legislative intent of the Robinson-Patman Act, according 
tothe Honorable Wright Patman who has testified as coauthor of that 
law, to prohibit the kind of economic discrimination and price raid- 
ing that have been experienced by small business firms including small 
dairies. The courts have made a different interpretation, and at the 
present time there are no effective legal defenses for the little economic 
unit subjected to ruthless attack. The small businessman cannot sue 
on his own behalf and for various reasons he cannot find quick help 
from any agency of the Federal Government. 

This committee can make a substantial contribution to the protec- 
tion of small business by recognizing the urgent need for new legisla- 
tion. I hope that the committee will consider H.R. 12136 to be soundly 
devised, practical, equitable, and effective. 

Mr. Mack. Does that conclude your statement, Mr. Price? 

Mr. Price. Yes, Mr. Chairman. 

Mr. Mack. If there are no questions, we thank you. 

Mr. Price. Thank you, Mr. Chairman. 

Mr. Mack. Are there any other sponsors present ? 

Mr. Exuis, I am assistant to Frank Stubblefield, who is a sponsor. 
He is tied up in an executive session of the Agriculture Committee. 
He has a brief statement here which I would like to file. 

Mr. Mack. Congressman Stubblefield spoke to me yesterday about 
his problem, that he would not be able to testify personally, and asked 
permission to submit his statement. We would be very happy to re- 
ceive it for the record. 
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(The statement referred to follows :) 


STATEMENT BY CONGRESSMAN FRANK A. STUBBLEFIELD 


Mr. Chairman, I would like to urge favorable action by your committee on 
H.R. 10235. I cosponored this bill after study of hearings conducted by the House 
Small Business Committee and after a review of the facts developed in an inves- 
tigation of milk marketing practices in Paducah, Ky. These marketing practices 
were investigated by a staff member of the House Small Business Committee. 

My own investigation of the situation in this area confirmed the findings of the 
committee as to the kind of practices being followed and the ultimate results of 
these practices; namely, a reduction in competition. Whenever the economic 
rules of the game as embodied in the applicable laws designed to foster competi- 
tion operate to reduce competition, the need for revision of the laws is demon- 
strated. 

Since under present rules it is possible for large and wealthy concerns to liqui- 
date smaller competitors one by one by bankruptcy or forced merger, the con- 
structive course is one designed to correct the rules which invite the practices. 
I believe the revision of the rules contained in H.R. 10235 will foster competition. 
This revision should benefit consumers, producers, and distributors and will con- 
tribute to maintenance of our free enterprise economy. 

Mr. Mack. Are there any other statements to be submitted by 
sponsors of the bill from Congress? 

(No response. ) — ’ 

Mr. Mack. Because of the foreign aid appropriation bill which is 
being considered this afternoon, it will not be possible to have 
hearings. ' 

Our next hearings will start at 10 o’clock in the morning. I hope 
this is not working a hardship on anyone from out of town who had 
intended to testify today. If so, we would permit anyone who desires 
to file a statement, and perhaps give him a couple of minutes to speak 
at this point. 


STATEMENT OF MARCUS GLASER, PRESIDENT, GLASER BROS., 
SAN FRANCISCO, CALIF. 


Mr. Guaser. Mr, Chairman, I am Marcus Glaser. I am president 
of Glaser Bros. We are the largest west coast distributor of tobacco, 
candies, cigars, and confections. I came here 3,000 miles at my own 
expense to submit the statement. It is a four-page statement. I 
would like the privilege, if you have the time, to read it, because if 
there is a chance that you would like to ask me a question I would be 
only too happy to answer it. This is not milk, so I am in a minority 
this morning. But tobacco distributors are all over America. 

Mr. Mack. Mr. Glaser, we are interested in your problems. I want 
to commend you for taking the time and going to the expense to attend 
the committee hearings and offer testimony. 

Mr. Guaser. Thank you. 

Mr. Mack. We will at this point permit you to read your statement 
into the record, and I will also grant you 2 or 3 minutes to make any 
further short statement. 

Mr. Guaser. Thank you. 

I came here from California, representing a total travel mileage in 
excess of 3,000 miles, out of an innate and strong conviction that 
legislation akin to that found in H.R. 10235 and similar bills is 
absolutely essential for the future well-being of all businessmen like 
myself who supply the economic needs of our Nation’s distributive 
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packbone—the little man who is often called the independent retail 
merchant. Sh 

Throughout civilization’s long history three basic economic forms 
have conditioned man’s social environment. It is their elemental dif- 
ferences which must be kept in mind in order to fully appreciate the 
fundamentals upon which all of our cherished liberties are based— 
freedom of opportunity. 

Oldest of the organized economic communities was the slave state, 
which, in one form or another, was dependent upon the ownership 
of human chattels—with all equity and rights ultimately invested in 
the king-emperor-ruler. Re 

Often parelleling the slave state in historical sequence, but more 
frequently the product of social unrest, is the planned totalitarian 
economy. Inevitably, as the tragedy of all too recent history so 
strikingly reveals, the result of its economic restraint is the eventual 
elimination of social advances and human liberty. 

The third basic economic form is our own free enterprise system. 
With amazing prophetic insight, Congress has built a system of legis- 
lative acts and the various antitrust laws to assure its existence as a 
free nation. The basic idea behind this economic legislation is to 
guarantee freedom of opportunity and, under ever changing condi- 
tions, we must always be alert to make necessary amendments in this 
legislation to assure the continuance of these essential and beneficial 
economic results. The evils apt to occur in selling below cost now 
require such attention in the form of amended or additional legislation. 

There are at present in the United States approximately 1,904,000 
retail outlets. Of this number, about 165,000, because of size or 
corporate status, are in favor enough circumstances to be able to en- 
gage in below-cost selling without punishment, harm or less. The 
inability of the remaining 1,739,000 retail outlets to retaliate against 
the advantages of the 165,000—advantages they have not by virtue of 
greater efficiency, but solely and exclusively due to their financial size 
and corporate resources—has created a loophole in the fabric of our 
antitrust structure which may well tear it asunder. Asan accompany- 
ing factor of this inequity, the independent retailer is being rapidly 
eliminated from the business horizon. Due largely to this glaring 
size difference, the very survival of the independent retailer—the 
small businessman who is our economy’s backbone—along with his 
wholesale supplier, hangs in the balance. Yet, if our free enterprise 
economy is to survive, it is, of course, this very same merchant who 
must perform the essential job of bringing the manifold products of 
our Nation’s productive genius to the ultimate user—the consumer. 

Despite the fact that it is the wholesaler served independent re- 
tailer who carries the greater share of this responsibility, a condition 
exists which has already wiped out a huge number of these irreplace- 
able merchants and threatens—if left uncorrected—to destroy those 
who still survive. 

Because of the failure of our law to prohibit the low-cost pricing, 
this practice by unscrupulous competitors has grown, perhaps under 
the pressure of an expanding economy—until now jeopardizes the 
very existence of the independent retailer and his supplier, the inde- 
pendent wholesaler. 

y firm services a number of retail groceries and so I have occasion 
to study, in minute detail, the overall pattern of food distribution. 
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Of the approximately 239,000 grocery stores in the United States, 
some 219,000 acquire their products from wholesale distributors, such 
as myself. To round out their pattern of distribution among the 
219,000 independent retail outlets, manufacturers of nationally adver. 
tised, nationally distributed products must. utilize the services of 
wholesalers. 

These wholesalers, grocery, tobacco, confectionary, and a number of 
miscellaneous types, with a combined sales force of over 28,000 sales- 
men and 30,000 vehicles, regularly call upon, sell and extend credit to 
the 219,000 independent retail grocery stores not served directly by 
manufacturers. They rapidly and efficiently place the merchandise of 
a widely diverse group of manufacturers on the shelves of the retailers 
in this numerically dominant group. 

May I state, in this connection, that for every retail grocery out- 
let served directly by manufacturers, there are over 11 independent 
retail grocery outlets that depend upon wholesalers for service and 
credit. It is at this point that it becomes most apparent. that only 
distribution translates production into sales. The manufacturer, it 
is true, has many tasks, each involving, each requiring planning and 
coordination. But to him pinpoint distribution is never a problem. 

Aside from all other factors, there is good and sufficient reason 
why every manufacturer of nationally distributed, nationally adver- 
tised products; why every consumer who has use, need or desire for 
these products, and why everyone anxious to preserve our high stand- 
ard of living, must be concerned with the fate of the independent 
retailer and his wholesale supplier. 

The wholesaler’s functions and activities involve selling, purchas- 
ing, assembling, breaking bulk, supplying capital, assuming risks, 
packing, warehousing, delivering and furnishing information about 

oods and services. The wholesale tobacco distributing trade, for 
instance, makes approximately 95 million small shipments annually 
of goods received from its suppliers in large lots. Their salesmen 
make an aggregate of 101 million calls on customerse each year. It is 
pertinent to observe at this point that expenses directly related to the 
wholesaler’s sales function amount to approximately 57.2 percent of 
his total cost of doing business. Moreover, the wholesaler as we 
cannot too often emphasize must also extend credit to his independent 
retail customers on their purchases of the manufacturers’ products, 
Again we encounter a situation where the manufacturer requires a 
service of the wholesaler, but must himself assume responsibility for 
it when selling to the favored, direct-buying retailer. 

Insofar as the extension of credit on behalf of the manufacturers’ 

roducts is concerned, the wholesaler is, in one sense, both banker and 
ieonphen for his retailers as well as for his manufacturer-supplier. 
He provides funds promptly for the manufacturer on the shipment 
of goods, in addition to extending liberal credit to the independent 
retailer. 

Ninety-three percent of the wholesale tobacco distributors, for ex- 
ample, are made on credit averaging over 18 days. Accounts receiv- 
able for the same group in the year 1957 averaged over $275 million. 

The extent to which the wholesaler in performing the sales, as well 
as the credit function for the manufacturer, relieves the latter of 
financial responsibility is very great. In terms of capital investment 
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alone, the amount entailed in rendering these two services substan- 
tially underwrites the ability of the manufacturer of nationally dis- 
tributed and brand advertised merchandise to bring his product to 
consumers at minimum cost. 

Consider therefore industry’s merchandising and marketing prob- 
lems, were it to attempt to gratify consumers’ needs without the in- 
dependent retailer. Chain outlets, other direct-buying grocery re- 
tailers, or their counterparts in the diverse retail categories, could 
not hope to meet the requirements of the consumer, the manufacture 
or the American standard of living. 

Independent stores, from the largest self-service supermarket down 
to the smallest one-man establishment are important to the proper 
functioning of a mass production economy. Without them our in- 
dustrial complex eventually would be forced into predicaments which 
are intolerable and inconceivable. This multitude of independent 
retail merchants are essential if our economy is to remain in proper 
balance. They must not fall victims of discriminatory and restrictive 
pricing policies. : 

These independent merchants cannot survive and their wholesale 
suppliers must go down with them if they cannot meet the price com- 

tition of the large scale retail grocery distributor who buys, not 
through the wholesaler, but directly from the manufacturer. Gentle- 
men, [ put it to you—do you want to see our Nation’s foodstuff dis- 
tributed through 20,000 chainstores while 219,000 small independent 
merchants scattered through every nook and cranny in the country 
must reluctantly close their doors and go out of business? 

Now why can’t these merchants meet the price competition of the 
big fellow? Simply because the giant retail distributors have em- 
barked on a policy of economic murder in order to drive the little 
fellow into economic suicide. When a chain wants to take over the 
business, or a percentage of the business, in a specific market area, it 
coldbloodedly reduces its prices below the actual cost of the mer- 
chandise to the chain. I know this. I buy cigarettes from all the 
tert cigarette manufacturers in the country. Many retail chains 

o the same in my area. I know that the price the manufacturer 
charges me is the same price charged to the chain. The chain does 
not get any reduction in price because of quantity that I don’t get, be- 
cause I buy in quantities at least as large as any chain operating in my 
area. So I know what they pay and, of course, I know what I pay. 

So when I see that these chains sell their cigarettes at less than the 
cost of acquisition, I know they must lose money on each sale. The 
consumers, however, do not know what the chains have paid for the 
cigarettes. All they know is the chain price on cigarettes is 
drastically less than the price my customers must charge them for 
cigarettes. So the consumers assume that all chain prices are less 
than my customers’ prices for the same groceries and goods. As a 
consequence, trade is diverted away from the little man to his damage 
and to the ultimate damage of the consumer, who eventually will be 
at the complete mercy of a monopoly of chains which will be able to 
charge all that the traffic can bear. 

You may ask why my customers, the retailers, do not retaliate by 
lowering their prices below cost. to meet the challenge of the chains. 
First, selling below cost is wrong, and two wrongs do not make a right. 
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Selling below cost involves loss-leader sales, involves a fraud on. the 
consumer by leading him to believe prices are cheaper than they are— 
a cheapness that he will have to pay for in some other way or on some 
other day. 

_ Secondly, as a practical matter, the small retail merchant with 
limited capital and no credit other than that supplied him by his 
wholesaler, is not in a position to absorb losses over any protracted 
period or extent. It would be no contest. 

I am not a lawyer—lI am a tobacco merchant, but I have been told 
that an English jurist, Mr. Blackstone, has defined law “to be the 
supreme power of the state, commanding what is right and _pro- 
hibiting what is wrong.” This principle must underlie Federal legis. 
lation on economic matters as well as all other laws. It must be the 
principle behind the Sherman Act, the Clayton Act, the Robinson- 
Patman Act, and other Federal laws whose basic purpose is to pre- 
vent monopoly, insure the freedom of competition, and prevent the in- 
jury or destruction of competitors by wrongful practices, practices 
which are morally wrong and become legally wrong because of legis- 
lation prohibiting them. 7 

Selling below cost is such an evil, and, on this basic principle, it 
should be prohibited by law, and it is evident that the independent 
retailer and his wholesale supplier require the legal protection af- 
forded by adequate legislation. 

It is for such reasons that the western distributors and their re- 
tail customers hail H.R. 10235 and kindred measures and believe 
that they offer an assurance of survival against the nefarious and 
predatory practice of sales below cost. 

Mr. Chairman, the statement itself speaks for the record. The 
only thing that I want to point out in addition, and I think these 
gentlemen have pointed out aptly what happens with large-scale 
competition, is that there is a glaring weakness in the bill itself, 
though it is a great step in the right direction. This is not to criti- 
cize the Members of Congress, because I think it is a wonderful 
thing, even to get started on the road to help. 

The definition of what is cost is a vital factor in American econ- 
omy. What is cost? It is invoice cost less the cash discount. It is 
invoice cost plus the cost of doing business. It is invoice cost plus 
the average cost of the lowest distributor in that area. This could 
be cost, any one of these three factors. Any one of these three factors 
will oaahitae the swallowing by a large corporation of small] busi- 
ness. If a corporation or if a large chain aggregation were to sell 
a product at one price in one area to induce the consumer to believe 
that the mirage of everything he sold was less, then let the law be so 
stated, if I may suggest, that this chain be forced to sell that product 
straight across all of its stores at the same price. 

This will prohibit also indiscriminate price cutting at a level to 
drive a man out of business. 

Mr. Mack. Now, Mr. Glaser 

Mr. Guaser. I have stated what I wanted to say on the subject. 
The record of my speech will speak for itself and any question you 
would like to ask me, I would be most happy to answer. 

Mr. Mack. Very good. My question is: Do you feel that this bill 
would carry out the objective stated by the sponsors ? 
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Mr. Guaser. I don’t think that the bill itself defines cost in the 
strictest terms that it should. There will always be the argument of 
what is cost. Everybody has a different way of arriving at it. 

Mr. Mack. Then you would suggest amendments to the bill? 

Mr. GuasErR. Yes, sir. 

Mr. Mack. Mr. Dingell? 

Mr. Dineeiw. No questions, Mr. Chairman. 

Mr. Mack. Mr. Glenn? 

Mr. GLENN. No questions. 

Mr. Mack. Thank you very much for your testimony. 

Mr. Guaser. Thank you. 

Mr. Mack. I again thank you for your testimony. secs 

Mr. Guaser. Thank you very much for the privilege. This is the 
second time I have had the honor and privilege to appear before the 
House. Asa citizen, it is a great honor and I appreciate it very much. 

Mr. Avery. Mr. Chairman, could Mr. Glaser tell for the record how 
long he has been in the business? How old is the Glaser Bros. Co. ? 

Mr. Guaser. Glaser Bros. was started by my father in 1888. I have 
been in business with this firm since 1912. I have a pay record there 
of $2.20 a week, which I earned. 

Mr. Avery. Does California have a fair trade law ? 

Mr. Guaser. California has a fair trade law. It is very ineffective 
in the case of this sort. It also has a cost law—selling below cost 
which in itself helps. This is why Istated this. California’s law states 
that there is an assumed markup of 6 percent at the retail level. While 
nobody ever actually goes 100 percent for it, it prohibits in some way 
the fact that nobody can sell below their invoice or their cost of doing 
business. 

Mr. Avery. Is the problem of fair trade law poor enforcement or 
what is the problem there ? 

Mr. Guaser. The problem on fair trade is that it seems to me—and I 
am not an attorney, I am a cigarette man trying to do business—the 
laws of the land or the laws of any particular area are no stronger 
than the people want them enforced. There is a gradual decline in 
the minds of the people as to the reasonableness and the efficacy of 
fair trade laws. Because of this, many manufacturers have taken a 
stand, “Well, we will close our eyes.” If they do, there is nothing you 
can do about it. 

Mr. Avery. Thank you, Mr. Chairman. 

Mr. Mack. Thank you again. 

Mr. Guaser. Thank you again. 

Mr. Joun Neruincer. I am from Detroit. Our counsel is from 
Toledo, Ohio. We had anticipated testifying today. I don’t hardly 
think we can summarize our statement in 3 minutes. We would like 
permission to present it. We would like to stay over until tomorrow, 
if we can leave by noon. 

Mr. Mack. I feel obligated to follow the witness list tomorrow. It 
may be that we could reach you by noon, but I doubt that very much. 

Mr. Neruinecer. I believe we are listed as the next witness. 

Mr. Mack. Yes; that is right. I would think so, but I could not 
guarantee that. 

Mr. Neruincer. Thank you. 

Mr, Mack. Are there any other witnesses ? 
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Mr. Hun. Are you going to follow the witness list tomorrow? [| 
could stay if I can get out by noon. 

Mr. Mack. Of course, the Chair reserves the right to change the 
witness list at any time. It is my desire to follow the witness list as 
it has been arranged. You evidently are the third witness. 

Mr. Hurr. I am Mr. Hutt. I am third on the list and I want to 
be sure that I stay there. 

Mr. Mack. According to my list you are No. 4. If the witnesses 
follow precedent that has been established and the committee members 
cooperate, you will not be able to get on the stand by noon. I would 
like to ask Mr. Hutt if he intends to testify in the sequence of time that 
his name comes up. 

Mr. Hurt. I will finda way of staying on. 

Mr. Mack. We have the same problem as Members of Congress, 
We want to do everything we can to accommodate people who have 
travel problems. 


STATEMENT OF LEROY F. BALL, PRESIDENT, KING CIGAR C0., 
FLINT, MICH. 


Mr. Batu. I am from Flint, Mich., also in the tobacco distributin 
business, I have a prepared statement, and I would like to file it 
with your permission, together with a statement from our executive 
director, Mr. Joseph Kolodny. We would like to file them both. 

Mr. Mack. We would be very happy to receive your statement for 
the record. 

Mr. Batu. Thank you. 

(The statements referred to follow :) 


STATEMENT BY LEROY F. BALL, PRESIDENT, KING CIGAR Co., FLINT, Mion. 


My name is Leroy F. Ball. I am president of King Cigar Co., Flint, Mich. 
and am also a director at large of the National Association of Tobacco Dis- 
tributors, Inc., a business league representing the independent wholesalers who 
supply almost two-thirds of the entire number of retail outlets in the United 
States. I am appearing before you at this time to urge most strongly your 
favorable consideration for H.R. 10235 and accompanying measures intended 
to eliminate the twin evils of “bait advertising” and “‘loss leader” practices. 

The healthy, competitive mobility which characterizes our economic society is 
directly traceable to the constant encouragement of ambitious and industrious 
persons of limited financial resources to engage in business with the reasonable 
hope of succeeding therein and, in bettering themselves, to thereby also con- 
tribute to the enhancement of our all-encompassing industrial horizon. I regard 
this freedom to embark upon an independent business venture, with equal op- 
portunity for success to all contenders, as our most priceless American economic 
birthright. 

Our unique and wholly democratic way of life, that assures every man free 
and equal opportunity to compete with all others, is the envy and model of 
millions upon millions of people throughout the world. Ours is a nation of 
free individuals. Each is secure in his own dignity. Hach is guaranteed personal 
economic freedom that is supported and buttressed by the cherished concepts 
of our Bill of Rights. 

Our democratic competition in the marketplace has contributed to a national 
standard of living that is second to none and that represents for the rest of the 
world the ambition and dream of every man, woman, and child whose accident 
of birth has prevented them from experiencing personally a way of life that 
all too often is taken for granted by our own citizenry. 

Congress, in all of its economic legislation, has always sought to preserve that 
nation’s competitive heritage by protecting the right of the individual to choose 
to operate an independent business. From the enactment of the Sherman Anti- 
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Trust Act in the twilight of the 19th century to the present, Congress has evinced 
continuous concern with the preservation of equal opportunity. The Clayton 
Anti-Trust Act, the Federal Trade Commission Act, the Robinson-Patman Act, 
the Interstate Commerce Act and innumerable other decisive steps have been 
taken by the Congress with a specific objective in mind—the protection of free 
and fair competition. 

Consonant with new problems growing out of new conditions and changing 
times, the Robinson-Patman Act was a logical and forward stride in our progress 
toward economic maturity. Having as its purpose the proscription of price 
discrimination, the Robinson-Patman Act did much to forestall powerful aggre- 
gations of buying power from obtaining price concessions from the manufacturers 
for the purpose of destroying their small independent competitors. 

Regrettably, however, the reach of Federal trade regulatory law has failed to 
encompass a most pernicious practice which may, in time, totally invalidate and 
render nugatory all of those intricate protections of freedom of opportunity 
built up by previous statutes. Except for informal administrative action, our 
Federal law today offers little, if any, protection against the vicious and unethical 
practice of selling below cost for the purpose of attracting trade away from more 
ethical but less well circumstanced competitors. 

Selling below cost is often popularly described as the “loss leader” or “bait 
advertising” practice. It is recognized as a form of commercial fraud, the pur- 
pose of which is to lead consumers to believe that the store or place of business 
which offers such amazing “bargains” has numerous other bargains of equal 
value. In actual fact, however, it is well known that no merchant, no matter 
how great his resources, can continue to sell the vast majority of his stock over 
an extended period of time, at less than the cost of such merchandise to him, 
without inevitably facing ultimate bankruptcy. A large well-financed merchant 
can, it is true, sell a small portion of his stock in trade at such prices, and com- 
pensate for his losses on such sales by raising the prices charged for other unad- 
vertised merchandise, or by later raising all his prices, after his competitors 
have been done away with. But meantime, by advertising “loss leaders,” he can, 
with impunity, create the totally false impression and implication that all his 
prices are considerably lower than those of the small, ethical retailers who are 
in competition with him. 

Such a pricing policy cannot be met by the less well-financed merchant. His 
inventory is not sufficiently varied, his resources are not sufficiently strong, for 
him to be able to reply in kind to this type of cutthroat competition which seeks 
to defraud the consuming public into believing that which is not true. This has 
created a palpably unfair condition which renders it impossible for the pre- 
ponderant majority of small retailers to compete with the favored retailing giants 
whose power to suffer losses over the short haul can wipe out at one blow, and 
in a very brief time, the painfully garnered resources of the average independent 
store owner, 

A striking illustration of this situation which menaces the heart of our precept 
of freedom of opportunity and fairness in competition is dramatically illustrated 
in the field of food distribution—a condition which is duplicated by the experi- 
ence of all independent retailers in the economy at large. 

In the short period of only 10 years, over 122,000 independent retail grocers 
have been driven out of business, because they were the direct, intended victims 
of unfair competition that resulted from preferred pricing privileges granted to 
their favored, direct-buying competitors. During this same period, it is note- 
worthy that retain chain grocery stores more than doubled their number, in- 
creasing by 121 percent. Perhaps our concern for the lot of the beleaguered 
small businessman will be most dramatically explained if we pause for a moment 
to bring the 1,887,000 independent retailers into sharper focus. Who are they? 
How important are they to the Nation? 

They are not, as they might statistically seem to be, faceless nonentities. They 
are Americans, each with families to support, each responsible (even though 
indirectly) for the support of a score of other citizens—many of whom are often 
unaware of their dependence on these “little” independent retailers. They are 
young, they are old, they are from the North, South, East, and West. But, most 
important of all, they are free Americans, each ultimately responsible for the 
livelihood of nearly 40 other people. 

Characteristic of the economy at large, some of these merchants are efficient 
and some are inefficient. But when even the most efficient independent retail 
outlets cannot engage in free competition with the chain outlet, solely and exclu- 
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sively because of their relative disparity in size, then, I submit, remedial legis- 
lation is needed. ’ 

There is in the files of our association documentary evidence collected during 
the course of the last year showing, beyond peradventure of a doubt, that a 
prominent nationwide chainstore of the kind designated as a “5 and 10 variety 
store” was selling regular non-filter-tip cigarettes in the heart of midtown Man- 
hattan at a retail price of $2.38 a carton. Other kinds of cigarettes were priced 
at an equivalently low scale. 

At the time these sales were made, the net price for standard non-filter-tip 
cigarettes charged by manufacturers to their customers, inclusive of the Federal 
tax, but exclusive of State or local levies, was $8.29 per 1,000 cigarettes. Since 
there are 200 cigarettes in a carton, it can readily be seen that the factory price 
for these cigarettes, which this chain was selling in Manhattan at $2.38 per car- 
ton, was $1.65. At that time, New York State imposed a tax upon cigarettes of 
50 cents a carton on the sale of cigarettes, while the city of New York added qa 
further 20-cent impost on such sales, making the total of applicable State and 
municipal taxes 70 cents per carton. 

Thus, this chainstore operation was selling merchandise for which it paid $2.35 
at $2.38 a carton. This appears to be a profitable sale, but, in actuality, is not. 
Statistics published by Dun & Bradstreet, Inc., show conclusively that no line of 
retail trade has an operating expense of less than 15.9 percent of net sales. 
Applying that minimum figure of 15.9 percent not to the net sales price, but rather 
to the cost of acquisition of the cigarettes, it becomes quite clear that operating 
expenses, including warehousing, storing, advertising, inventory control, wages, 
salaries, electricity, taxes, and other normal and usual items of overhead, at- 
tributable to each carton of cigarettes, would be not less than 36 cents a carton. 

From this it is quite clear that the cost of a carton of cigarettes to this par- 
ticular seller cannot be less than $2.71; made up of $2.35 in acquisition costs 
and 36 cents in allocable operating expenses. 

Since the cost to the variety chainstore of the cigarettes in question was $2.71, 
how then can this chain sell those same cigarettes for $2.38 a carton? More to 
the point, why does this chain sell each carton of its cigarettes in midtown Man- 
hattan at a 33-cent loss, when no sound business reason compels the taking of a 
loss? The demand for this product is constant and ever growing, the commod- 
ity is in good supply and the turn over is frequent, assuring a steady future 
business in a potentially profitable item. 

If you were in the business of selling a product which enjoyed the benefit of 
nationwide multi-million-dollar advertising, which guaranteed a steady and in- 
creasing demand for the product, which ordinarily retailed to customers at mod- 
est prices within the reach of all, I am sure you could envision no reason why 
you should have to sell this product at less than its actual cost. Here we have no 
distress merchandise, no closeout sale, no liquidation of unfashionable goods, in 
short, no reason why the normal rules of the economic marketplace, which dic- 
tate that prices shall be responsive to the supply and demand situation, should 
be abrogated by any ethical merchant. 

And yet this store, and more than 28,500 like it throughout the United States, 
persists in selling vast quantities of factory fresh, perfect merchandise with a 
known value and of a nationally recognized merit and quality, at prices almost 
lower than the factory cost of its fabrication. 

I return again to my original question. Why does this reckless merchant 
persist in such obviously disastrous merchandising behavior? 

It is perhaps because he desires to acquire dominance within his market area 
over any and all competitors selling any of the 14,000 varieties of merchandise 
on hand in his inventory? May he not feel that it is worthwhile to lose money on 
one item, so as to induce the consuming public to purchase some one or more of 
his remaining 13,999 items under the impression that they are all “bargains”? 
Is it not also possible that losses suffered by this chain on its cigarette sales 
in New York are made up by increasing the price of cigarettes it sells in, let us 
say, Detroit, Chicago, and St. Louis? 

What of the small retail competitors of this large chain who carry perhaps 
only 100 items in inventory and who have no branches in Detroit, Chicago, and 
St. Louis to underwrite their local losses? The small independent competitor 
may have overall prices as cheap as those of the chain, but he does not have 
the economic facility and financial resources for selling below cost over an ex- 
tended period and surviving. 
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To the chainstore, cigarettes may represent a mere fraction of 1 percent of the 
total dollar volume of their stock in trade. But to the small tobacconist, ciga- 
rettes represent sometimes as much as 60 percent of the dollar volume of his 
inventory. A man can afford to lose money on one-half of 1 percent of his total 
investment over a period of time. But no businessman can afford to lose money 
on 60 percent of his total investment for even a short length of time and still 
stay in business. By the same token, a man can afford to lose money by selling 
through outlet A, if he can recoup those losses in sales through outlets B, C, D, 
and BE. But aman who sells only through outlet A must make money at outlet A, 
or else suffer economic death. 

From the foregoing, it should be clear that we are not here talking about busi- 
ness efficiency or economic rationality. An elephant is not more efficient than 
an eagle.’ But if the rules in a “match” between them are so written as to 
confine both the elephant and the eagle within a small area of space, the elephant 
must inevitably crush the eagle. 

The fate of the independent retailer is, in considerable measure, in the hands 
of this honorable body. I respectfully submit that a favorable report on H.R. 
10235 and the passage of this legislation by Congress will immeasurably aid the 
viability and healthy survival of the great majority of the Nation’s small retail 
concerns, injure no interest entitled to valid protection, and serve as an enor- 
mous boost to the productive and distributive capacity and capabilities of our 
country. 





STATEMENT BY JOSEPH KOLODNY, MANAGING DIRECTOR, NATIONAL ASSOCIATION OF 
TOBACCO DISTRIBUTORS 


My name is Joseph Kolodny. I am managing director of the National Asso- 
ciation of Tobacco Distributors, Inc. I appear before you as one who personifies 
the benefits to be derived from America’s free, competitive economy. Arriving 
in this great country, as I did, from an economically backward and now en- 
slaved East European country, I possessed no resources other than such latent 
abilities as had been endowed upon me by Providence. The success I have en- 
joyed is attributable, in the main, to our free enterprise system which has 
fostered and encouraged the use, by each individual, of his own resources, with 
the expectation that the conscientious employment of his capacities will yield 
results beyond those obtainable under any other system yet evolved by mankind. 
EKeonomists, legislators, and statesmen, as well as lay leaders in every walk of 
life, have found it increasingly urgent in recent years to remind the people of the 
world as well as our own citizenry that the American way of life is not an 
illusory philosophy, but rather a tested and proven concept which holds out new 
hope and promise to all freedom-loving people. 

While I am here to document the reasons prompting our support of the legis- 
lation under consideration, such motivation does not grow from an undue con- 
cern for any particular or special group, nor is it intent on accruing extra benefits 
for any segment of our business community. Rather my avowed aim and purpose 
is that of fortifying and preserving the Nation’s economie structure. 

Intensive and fruitful work done by both the House and Senate Select Commit- 
tees on Small Business convincingly demonstrates that the position of the small 
retailer and wholesaler becomes ever more precarious. In hearings conducted 
by the Senate Small Business Committee in June of 1958, a prominent market 
consultant and economist stated that the small retailer now lives in an atmos- 
phere of catastrophe. Although the number of such retailers has increased some- 
what since the last World War, it is becoming ever more difficult for a retailer 
to establish himself in business and, once established, to survive. 

Let us turn, for the purpose of specific illustration, to a vital category in our 
retailing structure—the grocery store. There are present in this Nation, accord- 
ing to the most reliable estimates, slightly more than 237,000 retail grocery 
stores. Of this number approximately 20,000 are owned by some 764 organiza- 
tions, as against 219,000 stores that are independently owned. The 20,000 chain 
retail grocery outlets compete vigorously with the 217,000 independent grocers 
for a share of the consumer's food dollar. In both groups, there are efficient and 
inefficient operations. Certainly, no consideration or special treatment can be 
accorded to compensate for inefficiency. 

Statistics, however, indicate that the relative advantages of the large-scale 
merchandiser do not arise out of more efficient operating ability. They show a 
steady and mounting rise in the costs of doing business for both corporate retail 
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chains and supermarket operations. Despite this, such entities continue to domi- 
nate almost all retail selling by virtue of unscrupulous use of sales below cost, 
Thus 217,000 independent food stores, representing 68 percent of all food retail. 
ers, do less than 10 percent of the retail food distribution business, while 20,000 
supermarkets comprising 9 percent of all retailers do 62 percent of the business, 
This marked disproportion is not justified or explicable in terms of more eff. 
cient operation or savings in cost of distribution. It can be understood only in 
the light of the militant use by these entities of below cost selling for the pur. 
poses of perpetrating what can only be described as an out-and-out fraud upon 
the public. 

One of the reasons most often given for the relative decline of small distriby- 
tive businesses and the growth of the large retail chains and supermarkets, js 
the frequent use by these larger entities of the device of selling one or more pop. 
ular products below actual cost in order to attract trade to their stores and 
away from the small retailer (Senate hearings, supra, p. 6). This practice is 
generally known as the use of the “loss leader” and is sometimes called bait ad- 
vertising. Since the beginning of the century, this has been a favorite device 
utilized by giant retailers to torpedo the competition of their less favorably 
circumstanced competitors, Nationally known products, or products of universal 
appeal with widely established values, are disposed of at cost or at less than the 
actual cost of acquisition. This offer to sell at such ruinous prices is intended as 
an enticement calculated to increase customer traffic to the place of business of 
the below cost seller, and to induce the purchase of other merchandise for 
which no standard price is generally known. Thereby, the customer is en- 
trapped without suspicion into purchasing other goods, often at an unreasonable 
markup, more than adequate to make up the loss on the “leader.” 

This device is a particularly potent one in the hands of large-scale distributors 
having innumerable outlets and engaged in the sale of vast multiplicity of prod- 
ucts. Losses incurred with respect to one commodity can be compensated either 
by charging a higher price for that commodity elsewhere, or by increasing the 
price of other merchandise sold concurrently at the place where the loss leader 
is offered. By such methods it is possible for a loss-leader practitioner to an- 
nounce a sale of standard tobacco products, for example, at cost or less, with- 
out materially affecting the overall profits of his establishment in its several de- 
partments. But in this way, by one stroke of the pen, he can completely depreci- 
ate the entire stock in trade of a competing retail tobacconist whose small store 
or stand may be located on the opposite side of the street. 

When a merchant advertises the sale of an item at a price below cost, he is 
inferentially stating that all his merchandise is similarly attractively priced. 
Such inference must necessarily be false, since a man cannot stay in business 
and lose money on every sale he makes. On his overall operation, he must 
sell at a markup over invoice costs at least sufficient to cover the costs of his 
operation. If a merchant sells any item at less than such cost, other items must 
be sold at compensatorily higher prices to make up for the costs of operation 
which are not covered in the below-cost sale. 

The public, of course, does not know this. The apparent impression is there. 
It appears as though merchandise—all merchandise—is being offered at bar- 
gain prices, but it is the public at large which is being called to pay the piper 
for the bargain price. They are paying for it in higher prices for other mer- 
chandise whose value is not known or readily ascertainable through the media 
of either national advertising or comparative shopping. They are paying 
through the loss of myriads of small retail stores, which are no longer available 
as channels, for the distribution of the production of our economy. They are 
paying through the consequent loss of economic opportunity since, traditionally, 
the independent entrepreneur was the catalyst of social mobility which enabled 
eager and forthright young men to adventure their all, in order to better their 
financial status. They are paying for the mass monopoly which will tend 
ultimately to freeze a rigid pricing system on all consumer goods and to dictate 
with machinelike precision the maximum amount that the traffic will bear for 
the acquisition of the elements of existence. 

Recently congressional investigations disclosed that the loss-leader problem, 
already so adequately canvassed in administrative, State legislative and ju- 
dicial fields, have in no whit abated. On the contrary, in recent year they ap- 
pear to have increased. 

The unjustified selling of merchandise below cost finds no sanction or de- 
fense at any point within our economy. Indeed, several reputable proprietors 
of nationally known supermarkets and discount houses have boastfully main- 
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tained that their lower prices are attributable only to their lower costs of doing 
pusiness and they condemned sales below cost as a nefarious and a commer- 
cially unjustified pricing scheme. (See in this connection the testimony of Mr. 
Stephen Masters, president of Masters, Inc., in hearings before the Senate Select 
Committee on Small Business, 85th Cong., 2d sess., June 23, 1958, at p. 152. Mr. 
Masters defined an ethical discount department store as “* * * not a store where 
loss leaders are used to entice the public to buy other merchandise as high 
prices” but rather one where “* * * all merchandise is marked up a fixed per- 
centage above its actual cost.” ) 

With an operation of this sort, our association can have and has no quarrel. 
We do not attack any medium of distribution. We attack only unethical, un- 
fair, and unjust methods of competition. We condemn only those who preach 
low prices and practice high ones; those who offer the shadow, but retain the 
substance; those who use economic bait in order to gather in the gullible fish of 
the marketplace; those who sacrifice with impunity the best interests of our 
country by putting at hazard the continued existence of small business. 

When merchandise is sold as a loss leader, overtly and blatantly for the pur- 
pose of acting as bait to induce the unwary to buy other merchandise at sub- 
stantial markups over cost, the effect is to seriously jeopardize the livelihood of 
all those merchants not sufficiently rich enough to engage in retaliatory tactics. 
A concommitant effect is to lower the overall tone of the American economic 
marketplace and make the law of “dog eat dog” the standard of commercial 
conduct. Quite obviously, such activities do not conduce to a climate in which 
a small merchant can survive. Equally obviously such an economic climate 
is the direct antithesis of that which the antitrust laws desire to create. 

It is appropriate to point out that some 31 States have passed laws prohibit- 
ing any sales below cost. Other States have concentrated upon particular 
products which are peculiarly susceptible to price manipulation, and have 
prohibited sales below cost with respect to such items. Among the commodi- 
ties so singled out are milk and dairy products, cigarettes, cosmetics, drugs, 
motor fuels, liquors, and agricultural commodities. Some States have enacted 
laws of general application and particular statutes applicable to only one or 
more industries, in the belief that these particular industries have cost factors 
requiring definition different than that established for the general run of com- 
modities in the community. It is the purpose of H.R. 10235 and accompanying 
measures to supplement and not to supplant these local laws enacted in response 
to the felt needs of the particular jurisdictions. H.R. 10235 is, in essence, an 
enabling act, making applicable to transactions in interstate commerce the pro- 
hibitions contained in the law of the jurisdiction involved. 

The object of the law is not to fashion an innovation in marketing practice; 
it is merely to establish and reaffirm the national policy which prohibits a per- 
son from engaging in commercially tortious conduct, designating the same under 
the Federal Trade Commission Act as an unfair method of competition. 

Nor can there be any doubt but that selling below cost is an unfair method 
of competition. It is unfair to competitors who are forced out of business, not 
because they are inefficient, but merely because they are not as well capitalized 
as their less moral but larger business rivals. It is unfair to producers whose 
products are arbitrarily devalued and whose markets are destroyed by the loss 
of consumer confidence. And it is unfair to consumers who are entrapped 
through the bargain practice into the purchase of other commodities at markups 
that are as great, and sometimes greater than those charged by the cutthroat 
price competitors. 

The proposed law does not attempt to establish a new crime, nor does it even 
break new ground in defining an unfair commercial practice. Laws prohibiting 
sales below cost date back to the first years of the century when a number of 
States, including Alabama, Arkansas, Idaho, Iowa, Mississippi, Nebraska, and 
South Carolina, enacted laws embodying prohibitions against the sale of com- 
modities at less than their fair market value or at less than cost. 

These laws were the forerunners of the modern day State statutes previously 
canvassed. The present State statutes have been subjected to intensive judicial 
analysis in the past, and the general consensus as to their constitutionality has 
not been seriously disputed. 

The fact that successive administrations, the Congress of the United States, 
forward-looking citizens, economists and the public-at-large have been and con- 
tinue to be apprehensive and concerned about the survival of the veritable bul- 
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wark of the American industries and social fabric—the small businessman—ig 
vivid manifestation of America’s resolve to preserve his freedom of opportunity, 
The enactment into law of the bills under study will go a long way toward 
guaranteeing its preservation. 

Mr. Mack. Are there any other witnesses who desire to be heard 
today ? 

Mr. Canesrraicut. I have Mr. Chapman to arrange with me. [I 
can arrange to stay over. I don’t know about Mr. Chapman. Could 
you give us an idea where we are on the list ? 

Mr. Mack. I would be glad to tell you:that presently you are No, 2 
to testify tomorrow morning. 

Mr. Canegstraicut. I hope I will be. 

Mr. Mack. I want to emphasize that I do like to follow the witness 
list, but there are times when it is necessary to change it, and we al- 
ways reserve that right. 

The committee stands adjourned until 10 tomorrow. 

(Thereupon, at 12:10 p.m., a recess was taken until Friday, June li, 
1960, at 10 a.m.) 
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FRIDAY, JUNE 17, 1960 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON COMMERCE AND FINANCE 
OF THE COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 1334, 
New House Office Building, Hon. Peter F. Mack, Jr. (chairman of the 
subcommittee), presiding. 

Mr. Mack. The committee will come to order. 

The first witness this morning is Mr. Earl W. Kintner, Chairman 
of the Federal Trade Commission. 

Mr. Kintner, do you havea prepared statement ? 

Mr. Krntner. Yes, sir; I do, Mr. Mack. 


STATEMENT OF HON. EARL W. KINTNER, CHAIRMAN, FEDERAL 
TRADE COMMISSION; ACCOMPANIED BY DANIEL J. McCAULEY, 
JR., GENERAL COUNSEL; FRANK McALEER,, ASSISTANT TO THE 
GENERAL COUNSEL; ALVIN L. BERMAN, ASSISTANT GENERAL 
COUNSEL FOR LEGISLATION; GEORGE S. ROUNTREE, PROJECT 
ATTORNEY, BUREAU OF INVESTIGATION; AND RAYMOND HAYS, 
LEGAL ADVISER TO BUREAU OF LITIGATION FOR ANTIMONOPOLY 


Mr. Krntner. I would like to say, first, that I appreciate your put- 
ting me on first. I have an engagement with your colleague, Congress- 
man Celler, up in New York this afternoon for a television program, 
and I deeply appreciate your putting me on as the first witness. 

I am accompanied here today by certain of my colleagues; on my 
right, Mr. Daniel J. McCauley, Jr., General Counsel; on my left, 
Mr. Alvin L. Berman, Assistant General Counsel for Legislation, and 
then behind him, Mr. George Rountree, who is project attorney in 
the Bureau of Investigation; Mr. Frank McAleer, who is assistant 
to the General Counsel; and then, on the other side, Mr. Raymond 
Hays, who is legal adviser to the Bureau of Litigation for Anti- 
monopoly. 

I appear here today at the request of your chairman to present the 
views of the Federal Trade Commission on H.R. 10235 and various 
other related bills of the 86th Congress, 2d session. 

These are substantially identical bills differing only in that H.R. 
10048 does not have the closing proviso, which appears in all of the 


-other bills, authorizing price changes in response to changing condi- 
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tions affecting the market for, or the marketability of, the goods 
concerned. 

The bills would amend the Federal Trade Commission Act by restat- 
ing, with some modification, the three practices covered by section 3 
of the Robinson-Patman Act, and declaring those practices, as restated, 
to be unlawful and unfair and deceptive acts and practices within the 
meaning of section 5 of the Federal Trade Commission Act. 

The first practice proposed to be declared unlawful under the 
Federal Trade Commission Act is that of participating with knowl- 
edge in the granting to a purchaser of any discount, rebate, allowance 
or advertising-service charge over and above that available to com- 
peting purchasers of goods of like grade, quality and quantity. No 
further showing would be required to constitute a violation, nor, 
with the exception of the limited proviso to which I have already 
referred, would any defenses be allowed. , 

Discriminations in discounts, rebates, allowances and advertising- 
service charges are already covered by subsections (a), (d), and (e) 
of section 2 of the Clayton Act. To the extent that the proposed 
amendment to the Federal Trade Commission Act would, by its terms, 
make the granting of different discounts, rebates, allowances and ad- 
vertising-service charges unlawful per se, it would be inconsistent 
with the provisions of section 2 of the Clayton Act. 

For example, subsection (a) of that section prohibits a price dis- 
crimination only where there may be the statutorily defined effect 
upon competition; and subsections (d) and (e) do not require the 
giving of the same advertising-service charges and allowances, but 
impose the requirement of affording such charges and allowances on 
proportionately equal terms. 

Also, under the provisions of subsection (b), a seller may defend 
against a charge of discrimination in price or in furnishing services 
or facilities by showing that he was meeting an equally low price of a 
competitor, or services or facilities furnished by a competitor. 

The second proposed declaration of unlawful act or practice would 
prohibit geographic price differentials where the sales at the lower 
prices have a dangerous tendency unduly to hinder competition or 
create a monopoly in any section of the country. or have the purpose 
of destroying competition or eliminating competitors in that part of 
the United States where the lower prices prevail. 

The Commission already has attacked geographic or territorial 
price discriminations under the general language of subsection (a) 
of section 2 of the Clayton Act, but under a different competitive in- 
jury test, that of evaluating whether the effect of the discrimination 
may be substantially to lessen competition or to tend to create a 
monopoly in any line of commerce or to injure, destroy, or prevent 
competition with any person who either grants or knowingly receives 
the benefit of the discrimination, or with customers of either of them. 

This Clayton Act expression of competitive effect would appear to 
afford a broader coverage than the legislative proposal under con- 
sideration, particularly in view of the proposed requirement to show 
a “dangerous tendency unduly” to have the proscribed effect upon 
competition or to prove a “purpose” to destroy or eliminate 
competition. 

Enactment of this portion of the proposed legislative authority to 
proceed against geographic price discriminations under section 5 of 
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the Federal Trade Commission Act may well be construed as a limita- 
tion or withdrawal of Commission authority to proceed against such 
rice discriminations under the broader provisions of section 2(a) 
of the Clayton Act. Hence, enactment of the amendment is not only 
unnecessary but could result in a much narrower prohibition against 
aphic price discriminations that exists under present law. 

Enactment of the first two proposed amendments to the Federal 
Trade Commission Act, therefore, would result in the Commission be- 
ing authorized and directed to evaluate price, allowance, and service- 
charge differentials under two separate statutes having different, and 
in some instances conflicting terms, standards, and defenses. This 
would result in confusion and uncertainty as to the applicable law 
and its administration. The Commission, therefore, is opposed to 
these proposed amendments of the Federal Trade Commission Act. 

The third practice proposed to be declared unlawful under the pro- 
visions of the Federal Trade Commission Act is that of advertising, 
offering to sell, selling, or contracting to sell goods at unreasonably 
low prices where the effect may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who grants or know- 
ingly receives the benefit of the unreasonably low prices. 

“A sale at an unreasonably low price” would mean “a sale at a price 
below cost,” as that phrase is defined by the applicable law of the State 
into which the merchandise involved is to be shipped for use, resale, 
or consumption. Where there is no such applicable law, the phrase is 
to be interpreted in accordance with a definition contained in the pro- 
posed Pek ton. 

The Commission, of course, is opposed to activities which injure 
competition or tend to create a monopoly. This is so whether the ac- 
tivities involved are sales below cost or any other practice having the 
undesired result. The Commission, however, doubts whether the legis- 
lative proposal is necessary or appropriate. 

In the first place, if a concern engaged in commerce sells goods be- 
low cost, such sales are usually restricted in location. The concern 
usually will continue to charge higher prices in other areas. This 
practice, if it adversely affects competition, can then be attacked under 
section 2(a) of the Clayton Act. 

Secondly, when unreasonably low prices, including prices below cost, 
are undertaken to the extent that they injure competition or tend to 
create a monopoly, an intent or purpose to accomplish that result may 
well be inferred, if not proved by direct evidence, so that action under 
section 5 of the Federal Trade Commission Act may be maintained. 

Not only is the amendment unnecessary, but its enactment might. be 
construed as a congressional declaration as to the range of prices that 
may be attacked under section 5. Thus, sales at cost or at wnreason- 
ably low margins of profit, despite the existence of predatory intent or 
monopolistic effect, would be immune from remedial proceedings un- 
der that section. 

Further, the proposed amendment, by incorporation of State law, 
would unnecessarily complicate and make more difficult the proof of 
violation. State laws vary considerably in this area. What would be 
lawful with respect to sales into one State would violate Federal law 
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with respect to sales into another. Not only would the Commission 
be faced with the requirement to interpret and apply varying State 
laws, but there is a question as to the extent to which State laws would 
be deemed epplnahie. 

For example, it is not clear whether varying State exemptions and 
defenses to what might otherwise be unlawful sales below cost would 
be applicable under the proposed legislation. The question also arises 
whether a State law with respect to a particular product would, under 
this legislative proposal, cote only to sales of that product or whether 
being a law applicable to sales at unreasonably low prices or sales 
below cost, it would apply to all items sold for shipment into the 
State. 

The proposal presents an additional question of whether under a 
State law which allows a specified percentage of markup on stated 
cost factors, cost would be the figure reflecting the basic cost factors 
or whether cost would be the resultant figure after the allowable 
percentage markup had been applied. 

For all of the foregoing reasons, the Commission opposes enact- 
ment of H.R. 10235 and the other similar bills. 

It might be helpful, Mr. Chairman, if the Commission’s letter to 
the Honorable Oren Harris, chairman of this committee, dated May 
18, 1960, could be inserted in the record at this point. 

Mr. Mack. Is that your report? 

Mr. Krintner. That is the report on the bill. 

Mr. Mack. I believe that was included yesterday. 

Mr. Krntner. I see. That, then, concludes my statement. 

Mr. Mack. Mr. Chairman, I have no intention of inquiring about 
cases pending before your Commission. However, we received testi- 
mony yesterday that the Small Business Committee had held hearings 
in southern Ilinois and received testimony that milk was being sold 
for 5 cents a quart by some St. Louis dairies in an effort to eliminate 
competition in southern Illinois. Do you not have authority to pro- 
ceed and to take steps to remedy that situation ? 

Mr. Kintner. Yes, we do, Mr. Chairman. We havea large number 
of field investigations in addition to our pending cases involving the 
dairy industry. 

I have the staff people here who know about these field investiga- 
tions, and they could, I think, be rather specific. 

I have, as Chairman, on various occasions expedited investigations 
into these dairy price wars which I recognize present a very serious 
situation to the smaller factors in those areas. We are devoting a 
substantial portion of our enforcement dollar to the food industry, and 
very particularly to the dairy industry. 

We recognize the existence of these problems and we are attempt- 
ing to give expedition to these complaints as they come in. In some 
instances I have had investigators in the field within 24 to 36 hours 
of receipt of the complaint, particularly where a price war is alleged 
and it is also alleged that a local dairy is rapidly losing its business 
and losing money. 








on 
ite. 
Id 


rd 
ld 
es 
er 


es 
he 


rs 
le 


—_~— DP PN 


wwe He 





| 
| 
| 


SALES BELOW COST 83 


Mr: Rountree here might be able to tell you something of the 
nature and extent of these matters we have pending. 

Mr. Mack. The reason I raised the question is that the inference 
was made yesterday that the Federal Trade Commission either did 
not have the authority or, else, was not exercising the authority that 
ithad. So I would be interested in his comments, 

Mr. Rountree, could you explain the extent of some of these in- 
vestigations ¢ ip i , 

Mr. Rountree. We have a number of investigations underway in 
the dairy industry, and many of these involve naan of sales below 
cost. The specific situation to which you refer we have information 
on which we are utilizing in connection with a pending case. 

Many of our cases involve bread. Several of our cases involve 
tobacco. But bread and milk, which are items which are bought by 
everybody every day, are the principal ones that we receive com- 

laints on with respect to sales below cost. 

Mr. Mack. The question yesterday was whether you had the au- 
thority and the power to deal with these cases on which we need ad- 
ditional legislation so that you may properly proceed in cases of 
this kind. 

Mr. Rounrrer. Yes, sir; I would say we have the authority where 
we have jurisdiction, where the practices are followed in the course 
of commerce. Many of these involve strictly local sales that we are 
unable to reach at this time. 

Mr. Mack. Many of them involve intrastate sales where you are 
unable to take action ? 

Mr. Rountree. That is correct, sir. That is particularly true with 
respect to chainstores which sell on weekend specials various items 
below cost, loss-leader sellers. 

Mr. Kinrner. Mr. Rountree is our principal expert in the Bureau 
of Investigation on Robinson-Patman investigations. He is the proj- 
ect attorney who coordinates all of these field investigations. That 
is why I wanted you to hear his assurances with respect to our au- 
thority under existing law, because he has to schedule these investiga- 
tions. 

Mr. Mack. Then you have the authority to deal properly with the 
interstate cases ? 

Mr. Kinrner. Yes, sir. 

Mr. Mack. But not with intrastate ? 

Mr. Kinrner. Where there is a competitive injury in interstate 
matters, 

I should like to indicate, too, that I think that the law in this area 
of sales below cost is developing and being extended at the Federal 
Trade Commission at a much more rapid rate than has been true in 
the days of the J/uller case and since. This is so because of the cases 
that we have pending before the Commission and in the trial stage 
involving this problem of sales below cost. Inevitably, I think, out 
of those cases must come some clarification of the Commission’s re- 
sponsibilities and duties in this area of the law; but beyond that 
there is, I think, a tendency on the part of our staff to be more vigor- 





84 SALES BELOW COST 


ous in this area, largely because of the great number of problems in 
the food industry involving these allegations of sales below cost that 
have been raral to the attention of the Commission and its staff, 

It has been said that it is necessary to prove, for example, intent 
as one would prove it in a criminal case of this sort. This is not the 
Commission’s view and it is not the view of the staff. 

Intent to sell below cost can be inferred from relatively few cir- 
cumstances in the case and fairly inferred if the hard facts are pres- 
ent and the injury is there. 

Just this week, in preparation for this testimony, I told members 
of our staff who prepare these letters, largely boilerplate letters, on 
sales below cost in answer to inquiries about the law in this area, that 
they should review the type of letter that has been going out because 
it was my feeling that the type of letter that has been going out, 
while technically accurate, does not fully reflect what we have been 
doing in this area at the Federal Trade Commission. 

Mr. Mack. May I ask if you have a case pending on the southern 
Illinois problem ? 

Mr. Rountrer. We have a case pending against the firm which is 
principally responsible for the conditions that were found to exist 
in that area. 

Mr. Mack. I certainly don’t care to pursue that any further, but 
I did want to have the Commission’s opinion concerning their au- 
thority, and that clearly would be an interstate case as it was explained 
to the committee yesterday. 

Mr. Glenn. 

Mr. Gienn. Mr. Chairman, yesterday in the testimony which we 
had it was indicated that the Robinson-Patman Act leaves you the 
right of criminal action against violators but that there was a need 
to give you further aid by civil legislation which would permit you to 
take civil action and also permit citizens to take civil action in the 
way of treble damages in order to expedite and bring some immediate 
aid in these cases where they are selling below pfice in order to create 
a monopoly. 

Do you think that this act or any other type of legislation can 
enable you to get to these matters quicker than you are able to do 
now under the Robinson-Patman Act ? 

Mr. Krntner. If I understand your question correctly, Mr. Glenn, 
we at the Federal Trade Commission do not have criminal enforce- 
ment authority. We operate through the cease-and-desist order, which 
is a type of injunction against the continuation of a practice found 
to be unlawful. We practice, in effect, preventive law, looking to the 
future rather than punishing for past acts. This was the congres- 
sional policy expressed in our statute. 

Mr. Gienn. Don’t you then refer or work in cooperation with the 
Attorney General in the prosecution of some of these cases ? 

Mr. Kintner. We have authority in certain of our statutes to refer 
matters to the Attorney General for criminal handling, and we main- 
tain a very close liaison, a day-to-day liaison with the Justice Depart- 
ment in the enforcement work that we share. 

Mr. Guienn. The thing that gives me concern is that the testimony 
was that in correcting some of these apparent evils there was such a 
time element mentioned as 5 and 10 years, and that the cases were 
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still pending and no results were being had. Under such circum- 
stances it would seem to me that there might be a need for legislation 
to speed up the processes of law so that these things could be disposed 
of much quicker. 

Mr. KintNer. We have been conscious that one of the great prob- 
lems of the Federal Trade Commission has been delay. Indeed, that 
js a critical problem for all of the administrative agencies, and in 
recent years, the last 8 or 10 years, starting with the chairmanship 
of Senator Mead and then continuing through Chairman Howrey and 
Chairman Gwynne and myself, the Commission has, I think, suc- 
ceeded in cutting delay in all areas about 50 percent. Since 1 have 
been Chairman the past year the members of the staff and I have de- 
voted our efforts to eliminating further delay, to speeding up our 
work. . ss 

I might add that our consent settlement procedure for disposition 
of formal cases through negotiated settlements has resulted in about 
85 percent of our formal cases being settled without litigation, which 
means that prompt corrective action is taken without the delay that 
comes and is inherent in due process. 

If you want to preserve our way of life here in this country and our 
form of government and our safeguards for the individual liberty, you 
cannot eliminate due process. It is just inherent in our legal system, 
and I believe it should remain there. 

If a party to a Commission proceeding, after the Commission has 
ruled on the matter, wishes to pursue his remedy in the courts, he is 
entitled to do so, and some delay, of course, is inevitably involved. 
Also the cases that are tried now, because 80 to 85 percent are settled, 
tend to be either cases of first impression or cases of great importance, 
having far-reaching consequences in the industry in which the partic- 
ular case may be located, and they, therefore, tend to be heavily fought. 
The records tend to be long because of the importance of the case, long 
on both sides, with an accumulation of evidence on the part of the 
Commission staff and, of course, counterevidence in defense, and this 
tends to make big cases out of a good portion of those that are liti- 
gated, although this is not necessarily so. 

_In the area of litigation, however, we are attempting to speed up 
wherever we can, consistent with due process. 

Mr. Guenn. I agree with you in the necessity of maintaining our 
due processes in the protection of rights, but in the meantime it seems 
to me that in some of these instances which have been recited a good 
many little businessmen are put out of business and either have the 
choice of going out of business or selling out to a big fellow who comes 
in and undersells him on the price of milk or some other commodity. 

Mr. Kinrner. Mr. Glenn, in that connection I think that a speedy 
investigation of a matter sometimes has a prophylactic effect to the 
extent that the practice is abandoned on a voluntary basis before we 
even get into the trial of the matter. We found that one of the most 
effective ways of stopping price wars is to get an investigator into the 
field, and I have directed that this be done on numerous occasions 
during this past year. For example, I have a Senator who calls me 
regularly when a price war starts in his State, and it happens that. there 
1s a field office there which is not overloaded with work, and the in- 
vestigator goes into the field and the war stops. At least this has 
been the experience during the past year. 
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I wish we could do that everywhere because I think it would have 
a highly salutary effect. 


We, in asking for a modest increase in our budget, which we hope to 
get this year, expect to plow into the Commission’s work a large 
number of investigators with the use of this money. 

Mr. Gienn. Mr. Commissioner, in your statement, or in the discus- 
sion you said something to the effect that the law is presently being ex- 
tended by the Commission in these sales-below-cost cases which you 
are making and obtaining from the courts, and that I suppose is a 
matter of interpretation. 

Mr. Kintner. I think it would be better to express it this way, that 
the law in this area of sales below cost is currently being clairfied in 
pending cases and in other cases being filed and now under investi- 
gation. 

Mr. GuENN. That is my point. Now, rather than wait for that long, 
lengthy process to be pursued, can’t we in Congress legislate, by 
proper act, with specific words, the solution to this aetna so you can 
go out and take this action immediately rather than wait for some 
action through the courts ¢ 

Mr. Kintner. It is the purport of this statement and our report on 
this that the additional legislation is unnecessary because we think 
we have the tools currently to handle the problem. 

This process of clarifying the law goes on unendingly. I know 
from the way that we are making these investigations of sales below 
cost: that we are on the beam, so to speak. I am not at all sure, on the 
basis of my several years with the Commission, that we have always 
been as vigorous as we should have been in this area, but I am con- 
vinced that the staff is making a good-faith effort to do a job in this 
area at the present time. 

Mr. GuiENN. You feel you don’t need any legislation to enable you 
to expedite or to hasten the work which you are doing under the present 
law ? 

Mr. Kintner. No. If I were asking you for a solution, I would 
be asking you for 100 more field investigators. That would have a 
far more salutary effect than any legislation you could pass up here. 

Mr. Guienn. You probably have asked for that, haven’t you, under 
the budget request ? 

Mr. Kintwner. We have asked for field investigators. We hope to 
get about 75 additional people, and perhaps 50 of those investigators, 
which will help us in meeting the great backlog that we have in our 
investigative work. Even so, so greatly has the volume of our case- 
work increased and the filing of complaints by the public and com- 
petitors, that I have no doubt that we shall soon have to return to 
the Congress asking for further step-up in our investigative staff. 

We have noted an increase in complaints at the Federal Trade Com- 
mission in recent months on the order of about 4,000 a year to 6,000 
a year, and that is a very substantial increase and it is not just in the 
field of deceptive practices. It is in this field of antimonopoly, because 
not only are businessmen and competitors being educated by the work 
of the Federal Trade Commission in the field of regulating advertis- 
ing and other practices, but this educational process has applied to the 
antimonopoly field. So we have witnessed a sharp step-up in the 
number of complaints being filed in this antimonopoly area. 
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Mr. Guenn. Thank you. 

That is all, Mr. Chairman. 

Mr. Mack. Mr. Keith. 

Mr. Kerru. Mr. Chairman, I would just like to state that I concur 
in the line of questioning that Mr. Glenn has pursued and that the 
evidence that has been presented here and was presented to me 
within my district indicates that there is a great deal more need for 
vigorous action on this problem than the small businessman is getting. 
I hope that there will be legislation eventually that will help resolve 
it. 1f it isn’t legislative action, I am hopeful that the personnel can 
be found to assist Mr. Kintner and his staff in this important work. 

Mr. Kinrner. Mr. Keith, we have been particularly vigorous in 
the Robinson-Patman enforcement. A major effort during the past 
year has been toward more effective enforcement of the Robinson- 
Patman law, and at the same time I have beamed educational efforts 
at businessmen so that they may voluntarily comply with the Robinson- 
Patman Act. I have appealed to business in all areas to learn to live 
with that law, to comply with it; and, since education of this sort is 
meaningless unless backed up by vigorous enforcement, we have had 
a tremendous enforcement program going at the Federal Trade Com- 
mission in the area of Robinson-Patman. 

For the period prior to 1953 we issued an average of 18 Robinson- 
Patman complaints a year since the passage of the act. I don’t know 
what the current figure would be. 

I have just been advised it is about 80 complaints this year. 

For example, in one fell swoop recently we issued 17 complaints 
in one industry, Robinson-Patman complaints, and there is more of 
this enforcement in prospect in the months ahead. We have issued 
our Robinson-Patman guides covering two sections of the Robinson- 
Patman Act, the allowances sections, which are a very troublesome 
area, and we intended that those guides would educate the business- 
man, to be followed by more enforcement. But, first, we wanted to 
warn, to educate, and then follow up with the enforcement. 

Mr. Kerr. I would say that the educational step is the one that 
needs the least attention now. They can get the best education by 
enforcement. 

Thank you, Mr. Chairman. 

Mr. Mack. Mr. Curtin. 

Mr. Curtin. Mr. Kintner, I believe you used the term “complaints 
issued.” Do you mean by that complaints that come to your office 
or investigations or actions taken to complaints received ? 

Mr. Kintner. These are formal cases, Mr. Congressman, a formal 
complaint which would have an analogy to a grand jury indictment 
or indictment in an antitrust proceeding at the Department of Justice. 

Mr. Curtin. You mean then that you have taken action in 80 in- 
stances of violations so far this year. 

_ Mr. Kiytyer. Eighty complaints issued by the Commission charg- 
eee people with violations of the law. 

o, the complaints that we have received have run into the hundreds, 
and we have hundreds under investigation in this area. 

Mr. Curtin. That is all, Mr. Chairman. 

Mr. Mack. Mr. Avery? 

Mr. Avery. Just one followup question there, Mr. Chairman. 
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What would be the relationship of the term “complaint” as you 
have employed it and a cease-and-desist order ? 

Mr. KintNer. A cease-and-desist order is the remedy which flows 
after a complaint is issued and there has been a trial of the matter 
before a hearing examiner, appeal to the Commission and appeal to 
the courts. 

Mr, Avery. In other words, the complaint is more or less establish- 
ing a docket for a hearing? 

r. Kintner. Yes, sir. The complaint is the allegation of what 
the Commission believes may be a violation of the law. It is a state. 
ment of charges. 

Mr. Avery. Just one further question which is a little off the sub- 
ject here. 

Has the Commission ever prepared an official agency position on a 
bill by Mr. Steed? I don’t have the number, but it provides for 
temporary injunctive relief for the victims of price wars. 

Mr. Kiytner. We are working on that report at the moment, Mr, 
Avery, and have not formally reported on it. It hasn’t been con- 
sidered by the full Commission as yet. 

Mr. Avery. Thank you, Mr. Chairman. 

Mr. Kintner. But we are working on it. 

Mr. Mack. Mr. Chairman, do you happen to have a copy of the 
statement made by Mr. Wright Patman, coauthor of the Robinson- 
Patman Act ? 

Mr. Kinvrner. I think I do here. 

Mr. Mack. On page 6 there is a statement that he made, and I just 
wanted to have your comments on it, if you care to comment this 
morning. I will read a portion of it. It starts about the middle of 
the page. He says: “Existing law is inadequate.” Then, about the 
sixth or seventh line, he says the following: 

One time there was hope that section 5 of the Federal Trade Commission Act 
could be relied upon for help in that respect. However, largely because a Fed- 
eral court in 1919 (see the case of Sears, Roebuck & Co. v. Federal Trade Com- 
mission, 258 Fed. 307) held that section 5 of the Federal Trade Commission Act 
was not applicable to sales at prices below cost, the Federal Trade Commis- 
sion since that time has been reluctant to attack the practice unless it was 
shown to be coupled with a showing of intent to destroy competition. In other 
words, the Commission now considers that in applying that law to the practice 
we are discussing requires a standard of proof equivalent to the showing of 
criminal intent to destroy competition. 

I just wanted, since you are here this morning, to have your com- 
ments, whether you agreed with Mr. Patman on this statement he 
has made. 

Mr. Kintner. I do not, Mr. Chairman. 

As I indicated earlier in my testimony, the Commission is not, as I 
see it, a plying in its investigative and casework the criminal-intent 
standard as it has developed in the criminal law. Rather, if there is 


demonstrated: injury to competition, there will be relatively few addi- 
tional facts needed from which the Commission may infer intent; 
and, secondly, I think it should be pointed out that the practices in- 
volved here, the selecting of first one area and then another to elim- 
inate competition, are handled under section 2(a) of the Clayton Act. 

We have many pending cases in this area, and, consequently, many 
of the cases of alleged sales below cost are being handled as straight- 
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forward price discrimination cases, and if we can handle them in that 
fashion under the law and effect a correction we need not burden our- 
selves with the problem of intent. This is a point that the staff made 
to me before I came up here this morning, that the number of pend- 
ing cases alleging sales below cost do not reflect the amount of work 
that the staff 1s doing because they are scheduling these price discrimi- 
nation investigations and handling it largely in that fashion. 

Mr. Mack. Have you found sales below cost in many industries 
other than the food industry? We referred principally to the food 
industry this morning. 

Mr. Krntner. We find the allegations of sales below cost in many 
other industries, but we find the problem particularly prevalent in the 
food industry. 

Mr. Mack. Is it particularly acute in any other industry ? 

Mr. Kintner. Maybe Mr. Rountree can answer that. He is sitting 
astride all of these investigations in this area. 

Mr. Rountree. As I mentioned earlier, the tobacco industry is one 
in which we find this practice charged very frequently. 

Mr. Mack. Is it in the retail sales of appliances? 

Mr. Rountree. Not tomy knowledge, sir. 

Mr. Mack. Not to any large extent? 

Mr. Rountrer. We probably would not have jurisdiction over re- 
tail sales of appliances. It would be a relatively rare instance in 
which that would be in commerce. 

Mr. Kintner. I think that is an important point, Mr. Chairman. 
A lot of these practices are in intrastate commerce. Commerce is not 
even affected in the broad sense that the Department of Justice has 
jurisdiction over practices affecting commerce, but it is purely a local 
situation which should be handled, I think, under State law rather 
than Federal law. 

Mr. Mack. In your opinion this does not even remotely affect 
commerce ¢ 

Mr. Kintner. I don’t know the statement of facts you have in 
mind, Mr. Chairman. 

Mr. Mack. You volunteered the information that you felt that it 
should be handled by State law. 

Mr. Kinrner. Oh, no. I merely indicated that in instances where 
the practice involved only the local retailer, absent any interstate 
commerce or any effect on interstate commerce which would give the 
Federal Government jurisdiction, such a practice, purely local, should 
be handled by State law. 

We find that we are able to secure jurisdiction in many of these 
cases although at first blush it would appear that they are purely local. 
When we make the investigation we find that commerce is involved, 
and then, of course, we assume jurisdiction. 

Mr. Mack. I appreciate the clarification on that point because I 
had misunderstood you originally and I wanted more information on 
your viewpoint on that subject. 

Mr. Kintwer. I am glad you asked for clarification. We get a lot 
of letters from people who deal with the local store and feel that they 
have been injured and feel aggrieved, who write us assuming that the 
Federal Government has jurisdiction over all trade, which is not true, 
nor should it be true. 
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Mr. Mack. Thank you, Mr. Chairman. We appreciate your testi- 
mony and the time that you and your staff have spent with us this 
morning. 

Mr. Kuyrner. As always, sir, it is a pleasure and a privilege to 
appear before you and this committee. 

Mr. Mack. On yesterday I indicated that I had a witness list made 
up, and I also indicated that the Chair reserved the right to change 
the order of witnesses, and I plan to exercise that right at this time, 

I have had a request from a very close and dear friend of mine that 
one of his constituents be permitted to testify first this morning. The 
request came from my beloved colleague, Clarence Cannon, of Mis- 
souri, and I plan to comply with his request. 

I understand that Mr. Robert Chapman, of the Independent Dairies 
of Missouri, is present and has a very pressing problem this morning 
and it is necessary for him to leave Washington prior to 12 o’clock. 

We have a certain limitation this morning that we must place, since 
we are granting a special favor in this instance, and that is that it 
would be necessary for you to limit your testimony to 5 minutes, 

If you could arrange to file your entire statement and limit your 
testimony to approximately 5 minutes, it would be of great help to 
the committee. 
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STATEMENTS OF ROBERT J. CHAPMAN, INDEPENDENT DAIRIES 0F 
MISSOURI, AND JOHN CANESTRAIGHT, COLUMBIA, MO. 


Mr. Cuarman. Mr. Chairman, in the light of some of the testimony 
that has been given before, I would like to depart entirely from what 
I had planned to say. 

I operate a dairy in Lee’s Summit, Mo., which has been through 
what amounts almost to liquidation, and I think possibly I can illus- 
trate the point that I wanted to make most clearly by saying that when 
we were in the depths of a war of prices as low as two half gallons 
for 19 cents, when one of them contained 22 cents worth of raw milk, 
we were losing money at the rate of $10,000 a month, which was half 
of a good year’s profit. 

I started to seek some relief from some agency. I was told by the 
Federal Government and by my attorneys that there was no place 
in any area of Federal law or Missouri law where I could go to the 
courts directly and seek relief from this situation. I could go into the 
courts and sue under the Clayton Act or under the Sherman Act and 
allege a conspiracy among my competitors, but the basic situation 
was below-cost selling, which is section 3 of the Robinson-Patman Act 
which is denied to a private citizen. We cannot use it, and the place 
where this H.R. 10235 would have saved our lives was that it provides 
an area for us to go to court and seek immediate relief while we are 
waiting for Federal agencies to come to our rescue. 

I am sure Chairman Kintner is doing everything he can in the Fed- 
eral Trade Commission to expedite his work, but I know in our own 
case a complaint that was filed over 3 years ago has yet to come to trial. 
There has been no hearing at all, and in 3 years’ time this is hopeless. 

We finally got the Justice Department to come in, in a grand jury 
hearing that lasted for 18 months, which eventually resulted in an 
indictment against the National Dairy Products Corp. It took usa 
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matter of several months to get the grand jury impaneled, and it took 
18 months of investigation, and in 14 of those 18 months the prices 
were still held below cost. ; E: 

The thing that we must have is some place where a private citizen 
can go in and seek immediate relief from his own courts and then let 
the Federal Government, which necessarily must go through a long 

rocess, develop their own evidence and seek a remedy. But we must 
five some place where we can go ina hurry for help. 

Thank you, sir. 

(Mr. Chapman’s full statement follows :) 


Us 


STATEMENT OF ROBERT J. CHAPMAN, VICE PRESIDENT AND GENERAL MANAGER, 
we BEVERLY FarMs Datry, INc., LEE’S SUMMIT, Mo. 


Mr. Chairman, gentlemen of the committee, my name is Robert J. Chapman. 
I am vice president and general manager of the Beverly Farms Dairy, Inc., of 
Lee’s Summit, Mo. I want to thank you for this opportunity to testify in 
behalf of H.R. 10235 before your committee. I feel that I am peculiarly quali- 
fied to testify in this matter, inasmuch as I operate a company that has felt 
the ravages of below-cost selling, up to the verge of bankruptcy. 

Twenty-five years ago there were approximately 400 dairies serving the 
Greater Kansas City market. Since that time, all of the major national dairies 
0 have bought their way into this market. At the present time we have National 
Dairy Products Corp., the Borden Co., Foremost Dairies, Fairmount Foods, 
Hawthorne-Mellody, and most recently, the Beatrice Foods Co, locating in our 
market. Since their advent, the number of local dairies has been reduced to 
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in the reduction of independent dairies from 400 to 12. However, certainly 
the constant economic pressure put on the local market by these national giants 
has had its effect. In 1940, 75 percent of the milk sold in Greater Kansas City 





F approximately 12, Of course, below-cost selling is not the only factor involved 
u was delivered directly to the home; 25 percent of the milk was purchased by 
Mt the consumer through grocery store outlets. Now that ratio has been reversed— 
now 75 percent of the milk is purchased in grocery stores. This has been 
h brought about by the simple device of forcing the home delivery companies to 
;- deliver milk at an unrealistically high price under the threat of price wars in 
the market if the wholesale outlets were not permitted to sell milk at a price 
n that was both substantially lower than home delivery prices and, at the same 
Is time, profitable to the wholesaling companies. 
x, Our company, which has been doing business in the area since the middle 
1980's, began to grow substantially at the close of World War II. We con- 
tinued a normal, healthy growth until the middle of 1957. While there had 
been sporadic price disturbances in the period 1951-57, it was not until mid- 
e 1957 that the national chains embarked on a campaign to eliminate or neutral- 
e ize all local competition. Our profits for the year 1957 were less than $150. 
e This pressure was continued and our loss for 1958 amounted to over $60,000— 
quite a burden for a small company. Since October 1, 1958, with the help of 
e the Senate and House Small Business Committees, the Justice Department, and 
d the Federal Trade Commission, we have had no recurrence of these drastic 
n price wars. National Dairy Products Corp. is currently under antitrust in- 
t dictment in the Federal court for the western division of Missouri as a direct 
| result of the fine work of these Government agencies. 
6 The Federal Trade Commission is starting hearings in the very near future 
S concerning the control that the Nation’s three largest grocery chains—A, & P., 
e Kroeger, and Safeway, and their captive dairy—the Adams Duryea Co. of Blue 
Springs, Mo., have over this market. We in Kansas City have been relatively 
) fortunate in that these depredations by major concerns were halted before we 
r were all destroyed. However, the consequences of this period are still with us. 
n Recently, one of our 12 local independent companies had to close its plant 
l. operations because the pressure of obligations acquired during the price wars 
;. were more than they could meet, even at this late date. 
; In my own case, our company is still so weakened from this financial beat- 
y ing that it is entirely possible that the current drop in business volume, due to 
nh a long building trade strike in Kansas City, may be enough to finish the job 
a that my national competitor started. Perhaps the best way to illustrate the 
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effectiveness of their below-cost techniques is to point out that in August 1958 
we were forced, through competitive necessity, to sell milk at such a low price 
that our total receipts were not enough, by several hundred dollars, to pay for 
the cost of our raw milk alone. In this one 30-day period, we lost our entire 
operating expenses, which include packaging, processing, distribution, advertigs. 
ing, not to mention such intangibles as office overhead, credit losses, insurance 
and depreciation. For us, this amounts to approximately $10,000 a month, 
In one 30-day period we lost half of a normal year’s profit. At the time that 
we were selling milk at these grossly depressed prices, our national competi- 
tors were able to absorb their losses simply because they had highly profitable 
operations in other cities. In Kansas City during one period that we have ree. 
ords of, we were selling a half gallon of milk for 25 cents wholesale and the 
cost of raw milk alone was 20 cents. This gave us 5 cents a half gallon with 
which to cover our entire operation. During this same period, the markup in 
Chicago was 23 cents; in New York, 23 cents; in Dayton, Ohio, 21 cents; in 
Atlanta, Ga., 20 cents; in Miami, Fla., 22 cents; in Louisville, Ky., 22 cents; in 
New Orleans, 24 cents; in Dallas, 22 cents; and in Oklahoma City, 27 cents, 
These figures were obtained from the Agricultural Marketing Service, Crop 
Reporting Board, of the U.S. Department of Agriculture, in their bulletin for 
February 1958. 

We believe that while the consumer certainly enjoys low prices during the 
price war, the above figures will indicate that after the price war is over and 
local competition has been subdued, the major dairies are going to exact a 
markup from the consumer that will eliminate the savings many times over and 
contribute to these national organizations using their economic wealth in other 
communities to accomplish the same end. While I do not pretend to be an 
expert in the field of legislation, it has been very apparent to me in the past 
and at the present time that the only remedy for this situation is action by the 
Federal Government. This being the case, I strongly urge you to pass favorably 
on H.R. 10235 because I am convinced that any tool that can be used by a 
governmental agency to make their task of policing this area of business will be 
of immeasurable aid in maintaining the free enterprise system so well proved 
in our economy. In my opinion, the part of this act that is so essential to the 
maintenance of this economy as we know it is the part that establishes that 
below-cost selling, per se, is not prohibited, but that the use of below-cost sell- 
ing in order to destroy competition is preventable by injunction and punishable 
by treble damage civil cases. This has the effect of permitting aggressive mer- 
chandising and at the same time prohibiting practices clearly established as 
monopolistic. 

Thank you. 


Mr. Mack. I understand you are accompanied by Mr. John Cane- 
straight. 

Mr. CHapmMan. Yes, sir. 

Mr. CaNnesTrAIGHT. Yes. 

Mr. Mack. I know that our colleague in this committee, Morgan 
Moulder, has indicated that he wanted to be present when you testified, 
and he is not able to be here this morning. He asked me to express his 
regrets. 

Mr. Canestraicut. Mr. Chairman, I will take into consideration 
your remarks to Mr. Chapman and I will limit my testimony to 5 
minutes, too. 

Mr. Mack. I didn’t know that you were going to testify. It was 
my understanding that you were going to accompany Mr, Chapman. 

Mr. Canesrraicut. I would like to make several remarks if I might 
have about 3 minutes, sir. 

Mr. Mack. I have no desire to cut you off. I do not have your name 
officially as a witness this morning, but certainly you will be permitted 
to express your opinion if you can do so briefly. 

Mr. Canesrraicnut. I certainly will, sir. 

My name is John Canestraight. I am a lawyer and have my own 
law firm at Columbia, Mo., in Mr. Moulder’s district. I have repre- 
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sented small dairymen in Missouri like Mr. Chapman for the past 
314 years. — — 

I don’t wish to take issue with Mr. Kintner, but I have filed com- 
Jaints with the Federal Trade Commission. I have filed them in 
such form that I have taken court reporter statements from the wit- 
nesses to prepare the case. I have presented voluminous evidence, 
evidence that I felt was admissible in any court of law. Some 27 
months later, after various hearings and field investigations, we 
did get a complaint. A complaint is issued by the Federal Trade 
Commission in which certain people are made defendants or respond- 
ents. We still don’t have a cease-and-desist order. We don’t have a 
hearing. In the meantime I would judge that some 20 dairies, small 
businessmen in Missouri, have folded up due to the sales below cost 
and to these discriminations. These have been clients of mine that 
aren’t in business any more in Mr. Cannon’s district, Mr. Moulder’s 
district, Mr. Brown’s district, and many districts throughout the 

tate. 
i The cease-and-desist orders have not been effective. They haven’t 
been forthcoming. Mr. Chapman and people like that can tell you 
that they simply went out of business or the financial structure of 
their business was entirely ruined simply because they could get no 
relief. 

I know that this bill has been drafted by Mr. MacIntyre of the 
House Small Business Committee. I my opinion, he is one of the real 
craftsmen in this area. I believe that this bill will help. I don’t 
claim that it is any panacea. I do believe it will help. 

I might say this, gentlemen: We have read a lot about payola. We 
have payola in the dairy business. I know of a case that was called 
to my attention 2 weeks ago in Springfield, Mo., in which a large 
dairy sent their man to the field with money in his pocket and said, 
“We want to be moved into the first place in that dairy case and we 
want the fellow that is first now to be second.” The money was paid. 
This man will testify that, as an employee of that large firm, he was 
furnished funds in order to buy a place in the dairy case. And the 
second request was that “We get more space.” That was bought with 
cash. 

Mr. Chairman, I will conclude. 

Mr. Mack. I appreciate your testimony. 

Mr. Canrstrraicut. I certainly thank the committee. 

Mr. Macx. I realize that you have a special problem, and I want to 
thank you for your testimony. 

Our next witness this morning is Mr. John Nerlinger, executive 
secretary of National Congress of Petroleum Retailers. He is ac- 
companied by Mr. William B. Snow of Houston, Tex. 


STATEMENT OF JOHN NERLINGER, EXECUTIVE SECRETARY, NA- 
TIONAL CONGRESS OF PETROLEUM RETAILERS, ACCOMPANIED 
BY WILLIAM B. SNOW, GENERAL COUNSEL 


Mr. Nerutncer. Thank you, Mr. Chairman. 

Mr. Chairman and members of the committee, my name is John W. 
Nerlinger, Jr. I am executive secretary of the National Congress of 
Petroleum Retailers which is the national trade association of the 


5§837—60——7 








94 SALES BELOW COST 

retail petroleum and automotive service station industry. We are a 
congress of affiliated State and regional associations in 40 States, the 
District of Columbia, and Puerto Rico. 

Our policies are determined by the duly elected delegates who repre- 
sent our affiliated associations at our annual sessions and are carried 
out by our elected officers and directors. 

I am appearing here with our general counsel, William D. Snow, 
to record our vigorous and unqualified support for Representative 
Patman’s bill, H.R. 10235, to amend the Federal Trade Commission 
Act to more adequately protect fair competitive practices and methods 
of competition through the prohibition of destructive practices and 
their recognition aot designation as unfair practices in commerce 
within the meaning of section 5 of the Federal ‘Trade Commission Act, 

My statement will present the basis of our support for this bill by 
an analysis of the need for this remedial legislation to correct. various 
destructive practices in gasoline distribution which adversely affect 
the independence and economic opportunity of the Nation’s service 
station operators and which are injurious to the public interest as well. 

My appearance here with our counsel, Mr. Snow, is directed by our 
board of directors in accordance with resolutions of our annual ses- 
sions going back to 1948 supporting national legislation to more effec- 
tively prohibit sales below cost ma price discrimination practices. 

In fact, I believe the National Congress of Petroleum Retailers was 
the first national trade association to seek additional national legisla- 
tion to more effectively deal with the evils of discriminatory below- 
cost selling. Beginning in 1948, and year after year since, the dele- 
gates at our annual sessions have gone on record unanimously in sup- 
port of such legislation. 

After careful study, we believe this bill introduced by Represen- 
tative Patman, H.R. 10235, is clearly the best bill which has ever been 
put forward to accomplish this purpose which is so vital to the sur- 
vival of all small business; namely, the elimination of the ravages of 
below-cost sales. 

Before analyzing the practices in our industry which make adoption 
of this bill necessary to the economic survival of the Nation’s service 
station operators, let me give you just the basic facts about the serious- 
ness of the economic plight which thousands of service station oper- 
ators face as a result of these destructive and anticompetitive practices. 

These problems are actually so serious that the turnover—that is, 
percentage of transferred and discontinued businesses—in the service 
station business is the highest in any principal business classification 
in our entire economy. 

Figures released by the U.S. Department of Commerce during 1959 
showed average annual service station turnover of 37 percent for each 
of the years 1957 and 1958. 

This information was contained in a report compiled by the Office 
of Business Economics of the U.S. Department of Commerce and 
published in their official publication for May 1959. 

The report also gives a table of average annual turnover rate for 45 
principal business classifications in the economy for the years 1951 
through 1955. This table shows that the annual turnover rate for 
service station businesses during those 5 years also was in excess of 37 
percent, or, to be more exact, 373 per 1,000 per year. 
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The same table shows that the average total of transferred and dis- 
continued businesses for all industries was 160 per 1,000, or 16 percent; 
the total transferred and discontinued businesses for all service indus- 
tries is shown as 135 per 1,000, or 1314 percent. 

It is also interesting to compare the 37.3 percent turnover rate for 
service stations with the rate for the other two most closely com- 

arable business classifications; namely, automobile repair businesses 
and automobile parts and accessories retailers. 

For automobile repair businesses, the total of transferred and dis- 
continued businesses is shown in this table as 119 per 1,000 or 11.9 

reent. 

For automobile parts and accessories retail businesses, the total of 
transferred and discontinued businesses is shown in this table as 112 
per 1,000 or 11.2 percent. i 

The difference between the 37 percent annual gasoline dealer turn- 
over figure and the 16 percent average for all businesses—or the 1314 
percent for all service industries—indicates the broad area of economic 

roblems and injuries peculiar to the retail petroleum industry. 

And, gentlemen, those are men, not just statistics. These are people, 
American small businessmen in the retail petroleum industry who have 
been subjected to destructive economic practices that shouldn’t occur 
in our industry or in these United States. 

The difference between 16 percent annual turnover and 37 percent 
annual turnover is the extra burden of risk, hardship or economic 
injury carried by the Nation’s service station operators. ; 

The principal causes of that extra burden are destructive and anti- 
competitive practices in gasoline distribution with which we believe 
Representative Patman’s bill, H.R. 10235, will deal effectively. Be- 
cause it is our goal as the national trade association representing the 
Nation’s service station operators to help lift that burden of economic 
hardship, hardships caused by destructive and anticompetitive prac- 
tices, we unqualifiedly urge your approval of Representative Patman’s 
bill. 

To show you the reasons for our support, I will present information 
on the basic anticompetitive practices to which service station opera- 
tors are subjected in gasoline distribution. These four basic types 
of anticompetitive practices account for the great weight of economic 
hardship reflected in the excess of the 37 percent annual gasoline dealer 
turnover figure over the 16 percent average for all businesses. 

1. Using service station operators’ livelihood to move distress gaso- 
line or knock out a competitor: First, there is the form of exploitation 
of their own retailers by which gasoline supplying companies move 
distress gasoline or knock out a competitor at the cost of their own 
dealers’ livelihood, namely, by a supplying company reducing gaso- 
line prices to one or a few of its lessee dealers in a particular area and 
forcing the other dealers to give up most of their margins and their 
livelihood in order to continue in business at all. 

Let us consider for a minute what happens when a major gasoline 
supplier having a substantial number of service stations in a particular 
community gives a substantial discount to one or a few of these retail 
outlets under an arrangement whereby the retail price will be reduced 
2,3, or 5 cents a gallon in the favored stations. 

_The competing lessee dealers of these favored outlets must con- 
tinue to buy the gasoline they sell from the very supplier who dis- 








ees 


96 SALES BELOW COST 

criminates against them. By the terms of their contract, they must 
pay the price which the supplier posts at the bulk plant, notwith- 
standing that this price is 1, 2, 3, or even 5 cents higher than the price 
given to the favored stations. 

They are forced by the discrimination to take a loss either by cutting 
their margins below their cost of doing business or lose their customers 
to the favored stations and see their businesses dry up while fixed 
expenses such as minimum rent use up their small capital. 

Either of the forced alternatives involves the same ruinous losses to 
the dealer—the loss of his earnings and livelihood and the exhaustion 
of his small capital until he winds up either in debt and under the 
thumb of the supplier who has discriminated against him or out of 
business altogether with nothing to show for his investment and his 
years of hard work, continuous 60- to 70-hour weeks, except broken 
faith in the free enterprise system and in many cases a mass of debts 
he cannot pay. 

This catastrophe awaits the efficient, the average, and the inefficient 
alike. The hardest working, most efficient dealer can hang on a little 
longer in the face of this type of price discrimination, but if the dis- 
crimination is deep enough or continues long enough, efficiency has 
very little to do with survival. 

Why, for what reason, and for whose benefit, the Nation’s service 
station operators ask, should they be so victimized? To further en- 
rich a few giant integrated oil companies? Does a major oil com- 
pany with assets of hundreds of millions of dollars really need the 
profits of price discrimination squeezed from its lessee dealers to 
survive? Such practices do not constitute competitive efficiency but 
monopolistic waste and are a corruption of the basic principles and 
ideals of the American free enterprise system. 

These destructive discriminatory pricing practices are all the more 
reprehensible because they are practiced against captive retailers 
who are forced by leases and pa a agreements to purchase the sup- 
plier’s products at the price which the supplier charges, however high, 
however discriminatory. There are no competitive alternatives. 
There is no economic freedom to refuse to pay the discriminatory high 
price and there is no economic freedom to go elsewhere for a lower 
competitive price. 

For so long as the tenant system, with its leases and dealer agree- 
ments under which 75 to 80 percent of the Nation’s service station 
operators carry on their businesses, operates and continues to op- 
erate to require the lessee retailers to purchase the lessor supplier's 
gasoline exclusively and “pay therefore the price posted by the sup- 
plier,” price discrimination superimposed on the tenant system of 
service station operation will constitute the most grossly unjust and 
oppresive form of monopoly. Practiced against captive lessee service 
station operators, price discrimination eliminates every remaining ves- 
tige of fair competitive opportunity for service station operators af- 
fected and establishes a system of ruthless economic tyranny. 

Price discrimination in the petroleum industry is also the most 
severely destructive form of price discrimination practiced anywhere 
in our economy on so wide a scale, because those against whom it 1s 
practiced are the most vulnerable to it. They are the smallest, busi- 
nesses in one of the Nation’s richest and most profitable industries. 
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and those who oppress them with price discrimination are the largest 
and most powerful. ee 

The disparity in economic power and position between the major 
integrated oil companies with more than $30 billion of assets and their 
captive retailers whose average earnings are only a little over a dollar 
an hour, makes discrimination by those giant companies against their 
little retailers as ruinously destructive of their retailers’ business, 
earnings, savings, and economic lives as it is economically wasteful 
and morally and ethically sickening. t 

In short, price discrimination in the petroleum industry is the most 
insidious monopolistic form of price discrimination practiced any- 
where in our economy on so wide a scale, because captive retailers 
have absolutely no protection against it in the forces of supply and 
demand or in the free play of competitive factors. Their only 
chance for protection is effective legislation which at least prevent 
the supplier from charging these captive retailers more for the same 
product than it charges other retailers with whom they must compete. 

Do you wonder that men who have been pushed to the edge of bank- 
ruptey by these practices are determined to get their message across 
that they desperately need the protection which Representative Pat- 
man’s bill, H.R. 10235, will afford? Do you wonder that the Na- 
tion’s service station operators consider the denial of such protection 
to be a cruel sham and injustice ? 

Just how widespread are these practices I have been speaking of, 
Mr. Chairman’ Scores of complaints, hundreds of pages of testi- 
mony in regard to these price discrimination practices, were presented 
at succeeding investigations by the Subcommittee on Distribution 
Problems of the House Small Business Committee, chairmaned by 
the Honorable James Roosevelt, in both the 84th and 85th Congresses. 
I do not think that you would wish me to take the committee’s time 
to review the individual cases, but I believe you will be impressed by 
the evaluation of this evidence presented in the subcommittee’s 
reports. 

irst, let me call your attention to this evaluation in the report of 
this subcommittee in the 84th Congress, a report which was sub- 
scribed to by every member, both Republican and Democrat, of this 
subcommittee, 

I would like to quote just very briefly, Mr. Chairman, from the 
interim report of Subcommittee No. 5 on Distribution Problems in 
the 84th Congress. It is Union Calendar No. 456, House Report 1423. 
Paragraph VI, “Price Districrimination,’ on page 12, reads as 
follows : 


A substantial part of the complaints of retail operators dealt with alleged 
coercive and discriminatory practices of major oil companies in relation to the 
retail price of gasoline. In substance, many retail operators claim that many 
price wars were started and controlled by the major oil companies for the pur- 
pose of either moving surplus gasoline or disciplining retail price cutters. They 
further complained that they were forced to bear an unfair cost of such alleged 
market control decreases of the major oil companies and were subject to dis- 
crimination in the granting of preferential wholesale price allowances to dealers 
by the companies. 

On the basis of the evidence presented to it, the committee does reach the 
conclusion that oil company suppliers, for the avowed purpose of having their 
dealers reduce their retail prices at particular locations to meet the competition 
of a dealer selling at a lower nondiscriminatory price, including offbrand gaso- 
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line, have held the level of their prices generally while at the same time cutting 
their prices to one or more dealers at a particular location. In such situations 
the lower price has prevailed until the low-price, offbrand dealer saw fit to 
increase his price. This policy or practice has had the immediate effect of 
fomenting price wars among retailers and resulting ultimately in eliminating 
a substantial amount of price competition between and among both brand and 
offbrand gasoline. Moreover, short-term lessee dealers in many instances haye 
been coerced or induced by their oil company suppliers into so-called price wars 
in an effort to secure the business enjoyed by the low-price, offbrand dealer, 


Further investigation in the 85th Congress brought a similar re. 
port. I would like to read you just two very short paragraphs on 
what the subcommittee report stated on this subject. This is a quota- 
tion from the interim report of Subcommittee No. 5 on Distribution 
Problems of the 85th Congress, Union Calendar No. 445, House Re- 
port 1157, from page 15, paragraph 2: 
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Price discrimination and coercion still exist in the industry. Suppliers should 
find a means of enforcing their policies against such practices at all levels of 
employment. Price leadership and price maintenance are achieved by some 
suppliers through company-operated retail outlets, and this practice is expanding, 

Mr. Mack. Could I inquire what page you are on now? 

Mr. Neruincer. Yes, sir. I am on page 7, in the second to last 
paragraph. 

And this is only one of the four principal types of destructive prac- 
tices in gasoline distribution to which service station operators are 
subjected and against which the Patman bill would offer substantial 
protection, 

2. Squeezeout competition against the Nation’s service station 
operators by suppliers’ company-operated commission and consign- 
ment stations: The second major type of destructive practice in gaso- 
line distribution occurs through major companies establishing com- 
pany-operated commission- and consignment-type stations in direct 
competition with their branded retailers, where retail prices are often 
set so low as to involve a primary line price discrimination injury 
to the supplier’s own retailers in competition for the motorists’ busi- 
ness and to constitute predatory below-cost selling to destroy the busi- 
ness of competing service station retailers. 

As a result of complaints which we had received from various of 
our affiliated associations throughout the country, we conducted an 
extensive survey of suppliers’ use of company-operated commission 
and consignment stations during November and December 1958. 

The information disclosed by this survey and the complaints and 
affidavits received from our affiliates were the basis of a complaint to 
the Justice Department in regard to this practice in January 1959, 

Our survey, affidavits, and complaints disclosed, and our complaint 
to the Justice Department set forth information as to, factual ele- 
ments in the imposition and operation of the commission and consign- 
ment station plan, as follows: 

(a) Selection by the supplying companies of strategically located 
high-gallonage market-leader type of service stations and the con- 
version of these retailing facilities to the commission plan of opera- 
tion under which the supplier fixed retail prices. 

(6) Use of pressure and intimidation on retailers, by some com- 
panies, particularly nonrenewal of leases, to compel them to accept 
the change in status and enter into the commission agent agreements. 








reo avs 


ao oe 


_ 


7” & 


i 


SALES BELOW COST 99 


(c) Establishing of prices at the commission stations which effec- 
tively limit or repress competition by the suppliers’ competing inde- 

ndent lessee retailers. 

(d) Preventing competition by independent lessee retailers with 
the commission stations through maintenance of the arbitrarily high 
dealer tank-wagon price charged independent lessee dealers and the 
lowering of retail prices in the commission stations below the level 
fixed by competition and subsidizing of any losses on the lower prices 
in commission stations with profits from the inflated dealer tank 
wagon price. 

e) Where advantageous, manipulation of prices in commission 
stations to establish a two-price level for the suppliers’ branded prod- 
ucts and put a price squeeze on branded retailers and/or independent 
marketers. 

Based on the evidence which we collected, our complaint to the 
Justice Department charged 10 major integrated companies with com- 
mission station pricing abuses in 60 marketing areas throughout the 
United States. 

This destructive pattern of competition and unfair price-squeeze 
method today affects the livelihood of at least half of the 200,000 
service-station operators in the United States. 

Service-station operators desperately need protection against these 
commission-station abuses which would be afforded by Representative 
Patman’s bill, particularly by the subsection prohibiting below-cost 
sales. 

Mr. Chairman, with your permission, I would like to ask our coun- 
sel to offer for the record and to identify a Virginia complaint which 
was prepared by him as our general counsel on behalf of the Virginia 
Gasoline Retailers Association against Esso Standard Oil Co., plus 
the more repressive contract. agreements which are in effect in that 
area, and also to identify recent invoices and affidavit statements from 
the State of North Carolina which we have received. 

Mr. Drncett (presiding). Mr. Nerlinger, I would certainly like to 
do that. However, may I ask how long these documents are? 

Mr. Nertrncer. These are very brief, Mr. Dingell. I believe that 
just a very brief summary on the part of the counsel could identify 
them for the record, and we would like to submit them. 

Mr. Dineeri. I would be very happy to receive them. If they 
are not too voluminous, I don’t think we would object to including 
them. 

Mr. Snow. Mr. Chairman, for the record, my name is William D. 
Snow, and my office is in Toledo, Ohio. I would be very happy if I 
were welcomed to Houston, Tex., as the witness list said, but it should 
be Toledo, Ohio. 

For the purpose of showing the existence and the reality of this 
type of practice that Mr. Nerlinger has testified about, not for the 
purpose of heaping any criticism upon the Justice Department. be- 
cause of actions not taken on this complaint 

Mr. Dinceiv. Did they fail to take action on the complaint? 

Mr. Snow. I wonder if I could just identify this complaint and 
then answer that a little more accurately. 

This complaint which I am submitting is a complaint filed against 
Esso in September 1958, and it contains the affidavits of four service 








100 SALES BELOW COST 


station operators who were being forced against their will to give up 
their status as independent businessmen to become commission agents 
of Esso, lose the right to price their own products, and take only the 
commission that Esso gave them. If they didn’t agree to this, then 
their leases were canceled. And Esso representatives, in talking to 
these men, disclosed the motive. Says one of the affiants: 
In discussing the matter further, Mr. Elliott— 
who was the Esso representative— 


said that the reason they wanted this station on commission was so that they 
could have better control of the market. 

And then Mr. Davidson, another Esso representative, also in Rich- 
mond, in talking to Fred Gordon, another affiant, was even clearer, 
Mr. Gordon’s affidavit says: 

Mr. Davidson said that their ultimate goal was to have a large supermarket 
type of station in each part of the city selling at the lowest price possible and 
thereby eliminating the small service stations. 

And, of course, the method taken to carry this out was to convert a 
few stations, a few dealers to this commission basis and then lower 
their prices to an actual sales-below-cost pattern and squeeze the 
other dealers down. 

I want to submit the complaint which was filed with the Justice De- 
partment, the four affidavits from the four dealers which accompany 
this, and also, as an exhibit, a copy of the commission station agreement 
which these dealers were being required to sign; and then, further, to 
call your attention to the fact that the Justice Department did do 
some investigation on that complaint. The dealers did get their leases 
back. Esso did not abandon the plan of commission station operation 
to control the market. In fact, they expanded that plan. And, so I 
have here the program which they initiated in 1959, 3 months later, an 
even more repressive station marketing agreement in which the dealer 
is controlled on prices not only on gasoline but also on tires and bat- 
teries, extending the below-cost-sales market control formula to other 
products sold in a service station. 

I would like to submit this for the record along with the complaint 
filed with the Justice Department to show the extension of that plan. 

Now, then, in January we filed a further complaint not only against 
Esso but against nine other companies, on which we have had no word 
of any official action being taken, but on which we have been advised 
that there has been investigation. As a matter of fact, several months 
ago the then Chief of the Justice Department wrote Congressman 
Roosevelt that they were ready to take some action on it. It was more 
than several months ago. It was in April of 1959. It was a year ago. 
But no actions have been filed. No grand jury impaneled or anything 
of that sort. 

We don’t know the status of that complaint. I would be glad to ex- 
hibit it to the committee, but since it is still, theoretically at least, pend- 
ing for Justice Department action, I suppose the second complaint 
should not be made a part of the record. 

We say this not to criticize the Justice Department. They are work- 
ing with limited laws. 

‘hairman Kintner said today that he needs 100 new fieldmen. We 
are all in favor of that, too, along with a better law to enforce, along 
with a law which will give the protection that we need. 
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In addition, for the record, I would like to submit two affidavits 
from North Carolina as to the below-cost sales in the commission sta- 
tions, retail price in these commission stations by Esso in North Caro- 
lina at 1 cent above the prices which are charged wholesale to the in- 
dependent dealers, lessee dealers with whom they must compete. 

Mr. Chairman, if Mr. Nerlinger will proceed, I will submit those 
at the next point. » atzatey, bis 

Mr. Dincetut. Very well. Without objection, it is so ordered. 

(The documents referred to follow :) 

SEPTEMBER 11, 1958. 
Judge Victor R. HANseEN, 
Assistant Attorney General in Charge of the Antitrust Division, 
Department of Justice, 
Washington, D.C. , al 

Deak JUDGE HANSEN: In all principal marketing districts in Virginia (as well 
as in certain other States, I am informed), Esso Standard Oil Co. has initiated 
and put into operation a plan of compelling selected lessee-retailers to give up 


their status as independent businessmen and become commission agents for dis- 


tribution of the company’s gasoline and motor oil with Esso exercising complete 
power to fix retail prices. The lessee-retailers selected for this changeover are 
being told by Esso representatives that their leases will not be renewed unless 
‘they accept the change in status which the company dictates and are thereby be- 
ing compelled to accept the status imposed on them by the company. 

The lessee-retailers selected for this compulsory changeover are generally those 
with the largest stations, largest gallonage and best locations in their respective 
metropolitan areas, and are being forced to give up their independent status and 
go on commission so as to give Esso the power to control prices in their stations, 
these retailers are being informed by Esso representatives. 

The purpose and effect of this plan and of the repressive actions taken pursu- 
ant thereto is to monopolize control of gasoline distribution and to fix prices for 
gasoline in violation of sections 1 and 2 of the Sherman Act. 

We hereby complain against Esso Standard Oil Co. by reason of the initiation 
and operation of this plan and the practices involved, and ask that the Justice 
Department conduct a prompt investigation thereof. 

Submitted herewith, marked exhibits A, B, C, D, and FE, are affidavits from 
four lessee-retailers who have been subjected to the requirement that they sign 
Esso’s commission agreement under threat of lease termination, and there are 
many, many more such instances throughout the State. 

Said affidavits are from retailers in each of the company’s three gasoline mar- 
keting districts in Virginia, namely, the Richmond district, the Norfolk district, 
and the Roanoke district. In the case of one dealer, there are two affidavits— 
one reporting the pressure to go on commission and the other reporting the deal- 
er’s submission to it. 

Also submitted herewith marked exhibit F is a copy of the form of agent’s 
agreement used by Esso and which lessee-retailers are being required to sign to 
avoid the financial ruin which would result from termination of their leases. 
This exhibit F is a typed copy of an agreement in force with a former lessee- 
dealer now forced to operate on commission, who has refused to permit use of 
his name for fear of overnight cancellation of his contractual arrangement with 
the company and the tremendous financial loss which would follow. 

Esso’s previous usual method of distributing gasoline has been through 
lessee-retailers and indenendent retailers who constitute a captive market for 
Esso’s gasoline at prices fixed and determined by Esso. 

Through the device of commission stations and converting a limited number 
of lessee-dealers to the commission station basis of operation, Esso adds to its 
already existing control over the price at which its captive retailers purchase its 
gasoline, the further element of control over the price at which they may sell its 
gasoline—the stations being selected for conversion to commission basis opera- 
tion being generally the larger market-leader type of stations which are strate 
gically located to control prices. 

It will be noted in the copy of the commission station agreement submitted, 
which lessee-retailers are being required to sign, that the commission station 
operator is required to sell the company’s products at the price which the com- 
-pany dictates. By dictating a retail price less than that established by competi- 
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tive conditions, the company is in a position to require its competing retailers 
to cut their prices (and hence their margins) to the level fixed in the commission 
stations although the competing retailers receive no reduction in the price at 
which they purchase the gasoline. Thus the commission station device is not 
only a price-fixing device with respect to the commission outlets, but it ig 
monopolistic device in that it gives Esso monopolistic control over pricing struc. 
tures of so-called independent and lessee retailers. 

The company’s intention to use this device for such monopolistic purpose, to 
control distribution and prices, and to require its independent and lessee retajj- 
ers to distribute its products for a less margin than that established by conditions 
of free and open competition in the retail gasoline marketplace is shown or 
inferred from the following in addition to the other matters set forth in this 
complaint : 

1. Statements by Hsso’s representatives themselves, as shown in the affidavits 
of lessee dealers submitted. 

2. By the fact that the “Commission Agent Agreement,” copy submitted here. 
with, which lessee dealers are being required to sign, limits commissions to q 
maximum of 4 cents per gallon—although this is up to 3 cents less than gasoline 
margins previously existing as a result of open competition between retailers, 

3. Esso’s historic position as reference marketer and present price leader in 
Virginia, and its pricing policies directed to obtaining and maintaining a dealer 
tank wagon price (this is the price to Esso’s captive lessee retailers and other 
retailers selling its products under contract) 414 to 5 cents per gallon higher 
than the relatively free market price of gasoline at the refinery or terminal gate, 
while at the same time seeking to obtain this high tank wagon price upon the 
largest possible gallonage by limiting sales of the lower wholesale-priced gasoline 
sold by tmdependent marketers through inducing margin cutting by its own 
branded retailers. 

Submitted herewith is exhibit G, copy of an affidavit of R. H. Scholl, vice 
president of Esso, before the House Small Business Committee in December 
1955, showing that Esso’s present plan to attain price and market control through 
conversion of lessee dealers to commission operation constitutes a total break 
with Esso’s prior stated policy limiting use of commission stations to opening 
of a new station or reopening of a closed station, providing training before a 
station goes on a dealer basis or to establish standards of housekeeping and 
service. The prior purported policy with respect to commission stations was 
adopted for sound business reasons as well as antitrust considerations, Mr. 
School’s affidavit stated. But now this policy dictated by sound business and 
antitrust considerations has been abandoned and a policy of monopolistic price 
fixing through compulsory conversion of lessee retailers to commission basis 
initiated. If this monopolistic plan is not now checked and extirpated by 
vigorous law enforcement action, all semblance of economic freedom guaranteed 
to gasoline retailers under the antitrust laws will be destroyed. 

The nature and effect of the practice involved is the same as though the com- 
pany induced the retailers being converted to commission station operation to 
enter into price-fixing agreements through price-discrimination devices; and the 
present pattern is worse than price fixing through price discrimination in that 
the retailers are not given any choice, but are compelled by the threat of lease 
termination to submit to company control of the prices at which they sell their 
products. The plan thus adopts illegal means for the attainment of illegal 
ends, and imposes a crushing loss of independence upon those forcibly converted 
to commission basis, and a destructive loss of margin and economic opportunity 
upon the lessee retailers who must meet the competition of the commission 
stations. 

The earliest possible vigorous investigation of this complaint is urgently re 
quested to save the businesses, savings, and economic independence and to protect 
vital legal rights under the antitrust laws of Virginia service station operators. 

Very truly yours, 
VIRGINIA GASOLINE RETAILERS ASSOCIATION, INC., 
JAMES W. Hetzer, Erecutive Secretary. 


ExHIsit A 


Avueust 29, 1958. 


I am the lesee dealer of Vassar’s Esso Servicenter, located at 3547 West 
Cary Street, Richmond, Va. I have been operating this station since October 
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1, 1945, as an independent dealer, and have always operated it in an efficient 
and businesslike manner. I presently am operating the station under a 1-year 
jease contract which expires September 1, 1958. : ; 

On August 13, 1958, my Esso sales representative, Mr. William Elliott, called 
on me and said that the company was changing its method of operation, and 
that my station had been chosen as one of those to be placed under commission 
operation. natal 

Limmediately told Mr. Elliott that I was not interested in operating the sta- 
tion on commission. Mr. Elliott told me that I had the privilege of operating 
the station as a “commission agent,” but that the station was definitely going 
on commission whether I operated it or not. 

In discussing the matter further, Mr. Elliott said that the reason they wanted 
this station on commission was so that they could have better control of the 
market and get a better picture of the market in this particular area of the city. 

When I continued to tell Mr. Elliott that I was not interested, he told me 
that my lease was up September 1, but he thought that the company would 
allow me an additional 30 or 60 days to get my affairs straightened out before 
yacating the premises. 

On the following Monday, August 18, Mr. Elliott called me and asked me if 
I could come to the district office and see Mr. Ashley Smith, the district man- 
ager, on the following day. I went to the district office the next day, and Mr. 
Smith explained the commission plan thoroughly to me. I told Mr. Smith that 
I was still not interested, so Mr. Smith told me that they would give me an 
extra 60 days on my lease so that I would not have to leave until November 1. 

The next day Mr. Elliott brought a letter by already typed and addressed to 
Esso Standard Oil Co. and prepared for my signature. The letter stated, in 
substance, that I had refused the commission plan and that I would get out of 
the station November 1. I refused to sign the letter and asked them to write 
me a letter instead advising me of their proposed plans. The next day Mr. 
Elliott came by and said that they could not write me such a letter. 

Since I have always operated my station in an efficient and proper manner, 
I feel that their real reason for wanting the station on commission is so that 
they can control the retail price on gasoline. 

(Signed) S. H. Vassar. 

Date: August 29, 1958. 

MAvRICE J. LINAHAN, Notary. 

My commission expires February 9, 1959. 


EXHIBIT B 
AvuGustT 29, 1958. 

I am the lessee dealer of Gordon’s Esso Servicenter, located at Hull Street 
and Belt Boulevard, at McGuire Circle, Richmond, Va. I have been operating 
this station as an independent dealer ever since it was built on July 1, 1952. 
Prior to that, I operated another Esso station from 1946 to July 1, 1952. I 
have always operated my station in an efficient and businesslike manner, and I 
am presently operating my station 24 hours a day and averaging some 40,000 
gallons of gasoline sales per month. My present 1-year lease expires on Febru- 
ary 1, 1959. 

About the middle of August, I was called upon by my Esso sales represent- 
ative, Mr. William Elliott, and sales manager, Mr. Thomas Davidson. Mr. 
Davidson gave me a brief outline of the company’s plans and what was expected 
of me. He said that Esso had a plan to place all of the higher gallonage sta- 
tions on commission basis so that the station would compete against the offbrand 
stations and others. If they controlled all of the larger stations, the smaller 
ones would fall right in line. He said that something had to be done because 
they were losing the percentage of gallonage that they had been holding. 

Mr. Davidson said that they were selling more gasoline than before, but that 
percentagewise they were way off. Esso’s stock had fallen a point or two on 
the stock market, and that they were catching it from the higher ups and 
something had to be done. 

Mr. Davidson said that their ultimate goal was to have a large supermarket 
type of station in each part of the city selling at the lowest price possible and 
thereby eliminating the small service stations. 

Mr. Davidson said that they had no hard feelings toward me, and that he 
and others in the company thought that I was as good an operator as any in 
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Richmond, but in referring to being competitive with my gasoline prices ang 
putting in more hours personally, he thought I could do better. He saiq | 
was the highest dealer in town on my gasoline prices. 

Mr. Davidson said that my station was one of those in strategic location which 
had been picked to go on commission in the master plan, and that I had the 
choice of either taking it on commission or getting out at the termination of 
my lease. 

I asked Mr. Davidson just how the commission plan would work, and he tolq 
me that they could then set the prices of the gas and oil, control my hours of 
operation, tell me how many men I should work on each shift, and how much 
to pay them, and that they could even tell me how many hours I had to work 
myself. 

I told Mr. Davidson that I wasn’t interested in their commission plan, and 
that I didn’t expect to give up the station either—that I hadn’t put out 18 
years in this business for nothing. 

I am presently selling Esso at 32.5 cents per gallon, Esso Extra at 35.5 cents 
per gallon, and Golden Esso Extra at 38.5 cents per gallon. This gives me q 
gross margin of 7.6 cents on Esso and 8.1 cents per gallon on both Esso Extra 
and Golden Esso Extra. Mr. Davidson and others from Esso have frequently 
told me that I am too high and that I should be more competitive. I remind 
them that they have always told me to sell on quality and service, however. 

I feel that their real reason for wanting me on commission or to get out so 
that they can put it on commission with someone else is to control prices, 


I’RED D. Gorpon, 
Date: August 29, 1958. 
R. B. MANKIN, Notary. 


My commission expires February 25, 1961. 


EXHIBIT C 
AUGUST 28, 1958, 
SPATE OF VIRGINIA, 
County of Norfolk: 

I am the lessee dealer of Mac’s Esso Servicenter located at 3101 George 
Washington Highway, Portsmouth, Va. I have been operating this station since 
October 17, 1955, and my present 1-year lease expires October 17, 1958. During 
this 3-year period I have operated this station in an efficient manner, and I have 
consistently increased my volume of sales each year over the previous year. 

On August 13 or 14, I was visited by my Hsso sales representative, Mr. Edward 
Snead, who said that Esso was putting in commission operated stations all over 
in strategic locations as present leases expired, and that my station had been so 
designated as a strategic location. He said that my station should be doing 
40,000 gallons per month and it wasn’t doing it, so they would put it on com- 
mission and increase the hours of operation, “be competitive” in price, and im- 
prove the appearance of the station. I replied that I wanted nothing to do with 
their commission plan—that I wanted to remain independent. 

Mr. Snead told me to think it over for awhile and not give an answer then. 
He did say that they would pay me a commission of 4 cents per gallon on gasoline 
and that there would be no rent. 

Mr. Snead returned again on August 22 and we once again discussed the com- 
mission plan of operation. I told Mr. Snead that I didn’t want their commission 
plan, and he told me that if they so desired they would only have to offer me one 
contract, and that contract could be a commission contract and if I did not want 
to accept a commission contract then I would just have to vacate the premises 
when my present lease expired. 

Mr. Snead was back again yesterday, August 27, and we again discussed the 
commission contract. I asked him why they wanted different stations in stra- 
tegic locations on commission, and he replied that it was Esso’s only hope for 
survival in the presentday market. He said that a lot of dealers would not use 
the voluntary allowance the way they were supposed to when Hsso gave it to 
them during a price war. I said “well, I do.” He replied, “no you don’t—you 
keep a 4-cent differential between your Esso and Esso Extra.” 

I told Mr. Snead again today that I didn’t want to go on commission and that 
I would not take it. I also told him that I would fight it in court if they wouldn't 
give me a regular dealer lease and that I would fight it all the way in the courts. 
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He replied that if I couldn’t go along 100 percent with Esso then they didn’t want 

me; that they didn’t want me or anyone else who wouldn’t go along with them. 
Mr, Snead told me that it is possible that they might give me a regular dealer 

lease again, but I feel that he would not have taken all this time to discuss the 

commission plan if he didn’t expect to present me with a commission contract. 

¢ de 


F. H. McCatn. 
Subscribed and sworn to before me this 28th day of August 1958. 
H. J. Boucuart, Notary Public. 
My commission expires April 11, 1961. 


ExHIBIT D 
AveusT 23, 1958. 
STATE OF VIRGINIA, 
City of Roanoke: 

I am the lessee dealer of Wasena Esso Servicenter, located at 802 Ferdinand 
Avenue SW., Roanoke, Va. I have been operating this station since August 31, 
1957, and I hold a lease contract with Esso Standard Oil Co. for a period of 
1uear beginning at 12 o’clock noon on the 14th day of September 1957 and ending 
at 12 o’clock noon on the 14th day of September 1958. 

Since I have been operating this station, I have been approached on numerous 
occasions by representatives of Esso with the suggestion that I put out a price 
sign and cut my gasoline prices. Several times I have put out a sign and cut 
price as they have suggested, but even then they were not satisfied with my prices 
on my premium grades because I sold Esso Extra 4 cents higher than Esso, and 
Golden Esso Extra 7 cents higher than Esso. Mr. Everett Hash, my sales repre- 
sentative, several times called on me and tried to get me to cut the prices on my 
premium gasolines an extra penny. He said I should sell Esso for 29.9 cents 
per gallon, Esso Extra for 32.9 cents per gallon, and Golden Esso Extra for 35.9 
cents per gallon, and build up my volume of sales. 

With my prices cut, I was unable to make a profit and stay in business, so I 
removed the price sign and raised my prices about 2 months ago. I then had 
Mr. Hash call on me again and also Mr. H. M. LeConey, Esso’s district sales 
manager, and both of them tried to get me to put the sign back out and to cut 
my prices again. I refused to do so. 

On August 14, 1958, my new sales representative from Esso, Mr. Dick Foster, 
called upon me and asked me if I wouldn’t like to go on commission and wanted 
to tell me all about their commission plan. I told him I wasn’t interested in 
their commission plan and didn’t want to even hear about it. 

The next day, August 15, Mr. Foster and another Esso salesman called on me 
together, and Mr. Foster asked me if I had made up my mind on the commission 
plan. I replied that I had made up my mind, and that I wanted no part of it. 
Mr. Foster then told me that I either had to go on commission or get out when 
my lease expired ; that they wanted this station on commission. 

I assume that upon the termination of my lease I will be forced to vacate the 
premises, for I do not wish to go on commission and have my prices fixed by 
Esso. Under their commission plan I would only make 5 cents per gallon, 
whereas I have been making a gross profit for the last 2 months of 6 cents per 
gallon on Esso, 7144 cents per gallon on Esso Extra, and 84 cents per gallon on 
Golden Esso Extra. 

LEWIs O. WooLRIDGE. 

Subscribed and sworn before me this 23d day of August 1958. My commission 
expires October 4, 1959. 

JAMES W. HeEIzEk, Notary Public, 


ExuHisit EB 
SEPTEMBER 8, 1958. 

Since giving my statement on August 23, 1958, I have talked with two sales 
representatives of Esso Standard Oil Co. at my station. 

On August 31 Mr. Everett Hash was in my station. While we were working 
on his car, I had a brief discussion with him about the commission plan, and he 
stated that it appeared that Esso wanted all of their stations on commission, 
Mr. Hash did not elaborate on this subject. 
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Today, my regular salesman, Dick Foster, came to see me and went over the 
commission contract with me. Mr. Foster had already told me on August 15 
that I would either have to go on commission or get out when my lease expired 
on September 14. I do not want to go on commission and surrender my status 
as an independent dealer, but I feel that I have no real alternative. I still owe 
Esso some money on the loan they made me when I took the station 1 year ago, 
and I also still owe some money to the bank on money I borrowed when I took 
the station. I feel that if I refuse the commission contract and they force me 
out of the station, I will lose everything that I have worked so hard for the 
past year. I do not have the money to fight eviction, so I am forced to accept 
the commission contract, even though it is against my will to do so. 

Lewis O. WOOLDRIDGE, 
STATE OF VIRGINIA, 
City of Roanoke: 
Subscribed and sworn before me this 9th day of September 1958. 


My commission expires October 4, 1958. 
JAMES W. Heizer, Notary Public, 


Exuisit F 
Service STATION AGENT’S AGREEMENT 


THIS AGREEMENT made this __._-----_ Gay Of valu, sivtez NID tsss between 
Esso SranpAarp Or CoMPANyY, a Delaware corporation, having an office at 


hereinafter called ‘“‘Agent”’. 
WITNESSETH : 


1. APPOINTMENT 


Esso hereby appoints Agent to superintend, manage and operate its service 
IC RIET BOOT OO OG a8 cs die ii tra § hee da tienen enin= <n 


2. MOTOR FUELS AND MOTOR OILS 


Esso will deliver to Agent and Agent will sell for Esso’s account such motor 
fuels and motor oils as Esso may determine. Esso will retain title thereto until 
sold by Agent at the retail service station prices to be fixed by Hsso from time 
to time and which Agent agrees to collect at time of sale. Agent will account 
to Esso for all motor fuels and motor oils delivered into his custody as follows: 

(a) Upon the commencement of this agreement Esso will fill the tanks located 
upon the premises to their full capacities and deliver to Agent a stock of the 
various grades and brands of motor oils. The quantities so delivered will be 
called the “initial inventory”. 

(b) Subsequent to the delivery of the initial inventory, Esso may from time 
to time make, and Agent will accept, additional deliveries to Agent in any quan- 
tity up to the quantity initially delivered. Upon each such subsequent delivery 
date. Agent will pay to Esso on account for quantities previously sold by Agent 
for Esso’s account, an amount which shall be Esso’s established retail service 
station price per gallon at the time and place of delivery, less the Agent’s appli- 
cable commission as set forth in Paragraph 4 below, multiplied by the number of 
gallons delivered on such subsequent delivery date. Upon failure of Agent to 
pay Esso the amount due on any such delivery date, Esso may terminate this 
Agreement without further notice. 

(c) Each time Esso changes its established service station price the difference 
between the quantity of each brand of motor fuel and motor oil in storage and 
the initial inventory for such product shall be determined. In case of a price 
increase Esso will thereupon pay or credit to Agent an amount which shall be 
such difference multiplied by such increase in price. In case of a price decrease, 
Agent will pay to Esso an amount which shall be such difference multiplied by 
such decrease in price. 
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(a), Upon the termination of this agreement the difference between the quan- 
tity of each brand of motor fuel and motor oil then in inventory and the initial 
inventory for each grade shall be determined and Agent will pay to Esso Esso’s 
established retail service station price then in effect less the commission speci- 
fied below multiplied by such difference. 


3.. OTHER PRODUCTS AND SERVICES 


Esso will deliver to Agent and Agent will sell for Esso’s account such other 
products and accessories as Esso and Agent may mutually agree upon. Such 
products and accessories will be sold by Agent at prices to be fixed by Esso, and 
title to all such products and accessories shall remain in Esso until sold by 
Agent. Agent will account to Esso at the times and in the manner fixed by 
Esso for such products and accessories at the selling prices therefor less the 
current commissions for such products and accessories established by Esso in 
effect at the time and place of delivery. 

Agent shall have the right to purchase from Esso and others and resell for 
his own account other products usually sold at gasoline service stations, and 
perform for his own account services usually rendered at such stations. Prod- 
ucts purchased from Esso shall be paid for in cash at time of delivery at Esso’s 
dealer price in effect at time and place of delivery. 


4. COMMISSIONS 


Pursuant to the provisions of Paragraph 2 above, the commissions to be de- 
ducted from the retail selling prices of motor fuels and motor oils are as follows: 


Motor fuels 


Commissions on all Motor Fuels, including Golden Esso Extra, Esso Extra 
and Esso, shall be equal to the difference between Esso’s posted dealer tank 
wagon price per gallon for the area in which Agent’s service station is located, 
and Esso’s established retail service station price per gallon for the particular 
product then in effect, less 1.5¢; provided, however, that the minimum commis- 
sion shall be 3.0¢ per gallon and the maximum commission shall be 4.0¢ per 
gallon. All reference to Motor Fuel prices above are exclusive of all taxes. 


Brand of motor oil: Per gallon 
I IE RI st pentane iris canines a Gite emf Toeninh tian acistnspe th eicmn teloeaieaiante ital $0. 90 
ticle ee arnintiieeiiednelpeenncs wiieadenegemeunnipneiiie ibid antl aati six tai 76 
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5. DUTIES OF AGENT 


Agent agrees to conduct a first-class service station upon the premises and 
render to the public courteous, efficient, and prompt service. Agent will comply 
with all rules, regulations, and instructions of Esso (which Esso may change 
from time to time), and with all governmental laws, ordinances and regulations. 
Agent will hire at his cost adequate personnel to properly man the station and 
will discharge any such employee if unsatisfactory to Esso. Agent will keep 
such books and records and submit any and all reports that Esso may require. 
Agent shall be responsible and pay for all stock losses and all property and 
equipment belonging to Esso which is lost, damaged or stolen, unless such loss 
or damage is due to fire, explosion, windstorm or other casualty. A complete 
list of all property owned by Esso and located upon the premises is attached 
hereto as Schedule “A” and Agent hereby acknowledges receipt of all such prop- 
erty in good condition. Agent will withhold and pay over to Esso all taxes, 
contributions and monies that Esso is or may be required by any law to pay or 
withhold with respect to the salaries. or compensation of Agent and his em- 
ployees. Agent has no authority and agrees not to obligate Esso on any con- 
tract or bind Esso’s credit in any respect whatsoever. 


6. UTILITIES AND SUPPLIES 


Esso will furnish and pay for the cost of water, heat and electricity con- 
sumed at the service station but Agent will reimburse Esso monthly for one- 
half of Esso’s costs therefor. Agent will furnish at his expense towels, soap, 
toilet paper, paper cups and such other supplies as Esso may determine for use 
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by patrons of the service station. Agent will also furnish at his expense tools 
and miscellaneous equipment for the operation of the service station not listed 
on Schedule “A” attached. 

7. CANCELLATION 


Esso may cancel this agreement at any time on ten (10) days’ prior written 
notice. In such event Esso will repurchase from Agent at Agent’s cost of acqui- 
sition such products as Agent has in stock which Agent has purchased from 
Esso and which are in good condition. Agent may cancel this agreement at any 
time upon accounting for and paying to Esso all monies owing to Esso hereunder 
and returning to Esso all of Esso’s property and equipment. 


8. ENTIRETY OF CONTRACT 


This agreement contains the entire contract between the parties hereto, 
There are no other representations or understandings in regard thereto. 
IN WITNESS WHEREOF, the parties hereto have caused this agreement to be prop- 
erly executed in duplicate. 
Esso STANDARD O1L CoMPany, 
By 








Witness: 


——_- ———,, Agent. 
Witness: 


EXHIBIT G 


Esso Poticy ON COMMISSION STATIONS AS STATED IN AFFIDAVIT OF R. H. ScuHott, 
Vice PRESIDENT, BEFORE HOUSE SMALL BUSINESS COMMITTEE, DECEMBER 1955 


In the reeord of hearings before Subcommittee No. 5, Select Committee on 
Small Business, House of Representatives, 84th Congress, Ist session, part III 
on “Retail Distribution of Petroleum and Related Products,” beginning at page 
1141 is an affidavit of Robert H. Scholl, vice president of Esso Standard Oil Co., 
submitted to the subcommittee for the purpose of contradicting the testimony of 
certain dealer witnesses. 

Under the opening subtitle in said affidavit, “Esso Policy and Practice With 
Respect to Retail Price of Gasoline and Sale of Competitive Products by Esso 
Dealers,’ Mr. Scholl states the following under oath: 

“Esso does not control, or seek to control, the retail price of gasoline or re- 
strain, or seek to restrain, the sale of any competitive products by Esso dealers. 
It is our basic policy that lessee-dealers (both lessees of company-owned stations 
and sublessees of stations leased by the company) be treated in all respects 
as independent dealers. 

“In our view there are compelling reasons for this policy in addition to anti- 
trust considerations. From purely a business standpoint we believe that sales 
of petroleum products at the retail level are most effectively accomplished by 
the independent businessman. The structure of our operations has been de- 
signed on this premise and departures in the form of commission stations and 
company-employee-operated stations are carefully circumscribed exceptions havy- 
ing as their objective the better functioning of our basic operation of independent 
retail dealers. If we sought to exercise control over decisions of our dealers, 
such as price or the products which they sell, we would have to change this 
marketing approach which over many years has proved its effectiveness.” 

In the portion of this affidavit subtitled, “Esso Commission Stations,” appear- 
ing on page 1144 of the record of hearings, Mr. Scholl states the following under 
oath : 

“Messrs. Butler, Gray, and Neal testified to the effect that in their opinion 
Esso commission stations, or Esso training stations, controlled prices in their 
immediate area. The Virginia-West Virginia division of Esso has 54 commission 
stations, 6 company-owned salaried stations (4 of which are training stations), 
and about 2,584 stations not on a commission or salaried basis. 

“It is not Esso’s policy that its commission and salary-operated stations should 
control or attempt to control prices in the competitive area up or down. 








— 


—-_ S«s = sti 


— a 


a i od 


nn ESS 


SALES BELOW COST 109 


“Basically, Esso’s purpose in operating stations under commission contracts 
OL. To open a new station or establish a new operator at a going station where 
fhe'best available operator lacks financial backing ; 

“2 To provide an operator training before taking a station on a dealer basis; 

“2 To reopen a closed station where the above conditions prevail or where it 
is impossible to get a desirable applicant on a leased dealer basis; and 

“4. To establish a high standard of housekeeping, service, and merchandising 
in an area as a good example of high-class operation to help in upgrading the 
jevel of service of Esso stations in the area. 

“With respect to Mr. Butler’s testimony that Esso commission stations in 
Richmond sold at 144 cents below his price, the facts are that in the particular 
instance to which he refers the commission ‘stations were meeting the lower 
prices of a majority of the stations in the area. The testimony of Mr: Eller 
that an Esso commission operated station in Elizabethton, Tenn., forced other 
dealers to follow its price reduction, is not correct. The Esso commission station 
in Elizebethton followed the usual practice of reducing its price to meet the 
prevailing price.” 


SEPTEMBER 30, 1958. 
MEMORANDUM 


To: Judge Victor R. Hansen, Department of Justice, Washington, D.C. 


After a news story appeared in the Roanoke newspapers that antitrust action 
was contemplated against Esso by reason of the forced conversion of dealers to 
commission basis, one Roanoke dealer, namely, Lewis O. Woodridge, and one 
Portsmouth dealer, namely, F. H. McCain, whose leases were to be canceled, 
got new leases. (See exhibits H and I.) 

Very truly yours, 
JAMES W. HEIzZER, 
Erecutive Secretary. 


ExHisit H 
SEPTEMBER 29, 1958. 

On September 12, there was some publicity in the newspaper about Esso try- 
ing to force dealers on cOmmission or to give up their station when their lease 
expired. The following day, Mr. Stuart Pearman, assistant district manager 
for Esso, and Mr. Richard Foster, sales representative for Esso, came by and 
asked me if I had given Mr. James Heizer, executive secretary of the Retail 
Gasoline Dealers Association, any statement. 

They told me that I didn’t have to go on commission if I didn’t want to, and 
Mr. Pearman said that he might not sign the necessary papers to place me on 
commission, but inquired of me if I didn’t think that I should go on commis- 
sion. I replied that I would rather have a lease if that were possible. 

I had already signed papers to transfer my retail merchant’s licenses, and 
Esso had already transferred the license to their name. They had also had the 
water bill and the light bill transferred to their name. 

Mr. Foster came back again on September 14 (the day my lease expired) and 
shortly after his arrival Mr. Everett Hash, Esso sales supervisor, also arrived 
at my station. Mr. Foster and I started talking once again about my status. 
Mr. Foster talked quite a bit about the commission plan, and several times 
asked me if I didn’t think I would be better off on commission. I kept telling 
him that I would rather continue in business as a dealer and get a new lease, 
80 finally he pulled out a new lease for me to sign. 

I went down town the following day and had the retail merchants licenses, the 
water bill and the light bill transferred back into my name. 

LEwIs O. WOOLDRIDGE. 
Ciry oF ROANOKE, 
State of Virginia. 

Subscribed and sworn before me this 29th day of September 1958. 

JAMES W. HEIzER, Notary Public. 

My commission expires November 4, 1959. 


Mr. Nerurncer. The third basic type of anticompetitive practice is 
the gouging of service station operators and the public through 
artificially high dealer tank wagon prices. 

58837—60——_-8 
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The hard-core cause of a tremendous amount of economic suffering 
for the Nation’s service station operators is the fact that the branded 
retailers are normally charged an artificially high dealer tank wagon 
price by their suppliers—4 to 5 cents per gallon above the terminal 

ate price at which major refiners and independent refiners compete 
For the business of independent marketers. 

It is the 4 to 5 cents per gallon above terminal gate price which is 
added into the dealer tank wagon price that places the branded re. 
tailers at such a serious competitive disadvantage, all too often oblig- 
ing them to sell gasoline below their actual cost of doing business, 
even where the differential does not lead to all-out ruinous price wars, 

This comparative overcharge by major companies to their own 
branded lessee dealers, plus the fact that major suppliers all too 
often pressure or induce their branded retailers to compete pricewise 
with the independents who purchase so much em constitutes one 
of the basic economic injustices of the retail petroleum industry. 

We do not say that all of the 4 to 5 cents difference between the 
price of a particular major supplier’s product unbranded at the 
terminal gate and the branded price to a lessee retailer is unjust. 
Brand advertising is certainly a cost factor, and tank wagon delivery 
costs are also a factor, but the total of these costs is clearly only a 
small part of the 4 to 5 cents differential. 

Major brand dealers must compete in the retail gasoline market- 
pee with the private brand independent marketers, and while major 

rand retailers cannot expect to buy gasoline at the identically same 
price as the independent marketers, due to the cost factors of brand 
advertising and tank wagon delivery, neither should they be gouged 
and blamed at a competitive eae by artificially high dealer 
tank wagon prices. The necessity of selling their product in a com- 
petitive market should imply the right to buy it in a competitive mar- 
ket, and there a number of reasons which strongly suggest that dealer 
tank wagon prices for major brand gasolines are not competitively 
arrived at. 

One of the foremost of these reasons is the fact that when suppliers 
sell their branded products in a competitive market, as in the case of 
competitive bids for PX service stations, municipal or large com- 
mercial supply contracts, the competitive price at which their branded 
gasoline is sold is substantially lower than the dealer tank wagon price 
charged their branded retailers. 

A recent example is the competitive bid contract under which Esso 
Standard Oil Co. contracted to sell its Esso branded gasoline to the 
Fort Myer, Va., post exchange at a price 4.06 cents per gallon below 
dealer tank wagon for regular and 4.56 cents per gallon below dealer 
tank wagon on premium, as disclosed by Senator Humphrey’s inquiry 
to the Defense Department. 

If it is good business, that is profitable, for a supplier to sell its 
branded product 4 cents below dealer tank wagon price to purchasers 
such as post exchanges, and unbranded lower, then certainly the 4 
cents higher price to the individual retailers is exorbitant and competi- 
tively unfair and unjustified. 

We believe the addition of specific and effective antiprice dis- 
crimination language to the Federal Trade Commission Act will be 
very helpful both to service station operators and the public in afford- 
ing protection against the discrimination involved in the 4 to 5 cents 
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higher dealer tank wagon prices charged major brand retailers above 
the terminal gate price at which the same product is sold to independ- 
ent marketers unbranded. 

4, Pressure by gasoline supplying companies to force their dealers 
to sell below cost: To illustrate this problem, let me read you three 
paragraphs from the affidavit of an Esso dealer in Fayetteville, N.C. 
I will exhibit the original of this affidavit to the committee; but I 
would prefer not, for fear of reprisal on the lessee dealer, to reveal 
his name for the record. 

Quoting from the affidavit: 

Mr. Jim Taylor and Mr. Nat Jones, representing the district office of Esso 
Standard Oil Co., of Raleigh, N.C., called at my station on Tuesday, March 10, 
about 1 p.m. and the following conversation ensued : 

Mr. Taylor said to me that in order to compete with the independents they 
had to have a price on regular gasoline of 29.9, on Esso Extra of 32.9, and on 
Golden, 35.9. 

They wanted me to be their dealer in this station if I would do this. That if 
I didn’t they, the company, wanted another operator, even if they had to put it 
on commission in order to get the retail price they wanted. My margin has been 
5 cents per gallon, after rent, on regular gasoline for 2 years. If I accept their 
proposition my margin would be cut to 3.5 cents per gallon after rent, which 
would cause me to sell gasoline 2 cents below cost. 

We receive many, many affidavits of this type. In fact, I have six 
such affidavits here from Esso dealers in the State of North Carolina 
alone which I would like to have the committee examine. 

Again, for fear of reprisal on the dealers, I prefer not to make the 
names of these individuals public for the record. 

I might add that we have had similar complaints of this same type 
against other companies and from many States. 

Representative Patman’s bill, by prohibiting sales below cost, would, 
we believe, offer a much needed shield against dealers being pressured 
into selling gasoline below cost. 

Conclusion: Prevention of the destructive and monopolistic prac- 
tices in gasoline pricing discussed in this statement is essential to the 
economic survival of the Nation’s gasoline retailers and service station 
operators as independent businessmen. 

For the lack of this protection tens of thousands were crushed out of 
business last year, the year before and the year before that, and more 
thousands will lose their businesses and livelihoods this year, more 
thousands the next year and the next, until these evils are stamped out. 

We support Representative Patman’s bill because its adoption will 
give vitally needed protection against these destructive practices to 
our industry. 

But in addition to the reasons connected with service station opera- 
tors’ own economic interest, we also support this bill because it will 
help to preserve small business opportunity for all small business 
groups and thus strengthen and protect the American free enterprise 
system. 

No economic fact has been so well documented through so many 

ears of economic research and investigations as the fact that sales 

low cost and destructive price discrimination weaken and destroy 
small business. 

Both sales below cost and price discrimination are anticompetitive 
practices because they destroy competition and lead to monopoly con- 
trol of our economy. In the long run even big business cannot long 
retain the advantages of a free enterprise system if it goes on denying 
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the advantages of a free enterprise system to small business competi- 
tors. 

So this is not a bill for small business alone but for the whole econ- 
omy and for the American system of free and fair competitive oppor- 
tunity. Service station operators believe in that system and that is 
why we strongly support H.R. 10235. 

Mr. Snow. Mr. & airman, we have a number of affidavits and ex- 
hibits illustrating the use of commission stations on sales below cost. 
I have one here that I would like to submit illustratively for the 
record. It is the affidavit of Herbert P. Cook of Charlotte, N.C., 
who states that in the Esso commission station 4 miles from his ‘dealer 
station the price was established at l-and-a-fraction cents, 1.25 cents 
above the price at which he purchased gasoline. Of course, his nor- 
mal rent would be more than the entire difference. 

I would like to submit this for the record. 

Mr. Drineetx. Without objection, it is so ordered. 

(The documents referred to follow :) 

CHARLOTTE, N.C., January 4, 1960. 
To Whom It May Concern: 


My name is Herbert P. Cook, the owner of Cook’s Esso Station, 439 W. Trade 
Street, Charlotte, N.C., a station which I have operated as an independent 
dealer since June 1949. 

In the year 1958, Esso Standard Oil Co. began a new type of operation called 
C stations in the city of Charlotte. Since this type of operation began they have 
constantly sold gasoline at these stations from 1 to 3 cents per gallon below their 
lessee stations. 

On March 7, 1959, I purchased gasoline at an Esso company operated station 
approximately 4 miles from my station and on the same highway, Route No. 29, 
one of the most traveled highways in the city, for 22.9 cents per gallon retail. 
On the same day, I purchased gasoline from my supplier, Esso Standard Oil Co., 
for 21.65 cents per gallon wholesale. My own supplier was selling gasoline for 
only 1.25 cents per gallon more than what I could purchase it for. 


HERBERT P. CooK. 
Subscribed and sworn to before me this 4th day of January 1960. 


Mary D. EAKeEr, Notary Public. 
My commission expires March 28, 1961. 
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Mr. Nerurncer. Thank you, Mr. Chairman. 

Mr. Snow. I would also request that the complaint and the ex- 
hibit of the station marketing agreement in the Esso complaint of the 

Justice Department be printed in the record. 

Mr. Drnce.. Is that a lengthy document, sir? 

Mr. Snow. It is about 5 pages. 

Mr. Dinceut. I think it would be more appropriate if we receive it 
for the committee file, although you are perfectly welcome to read 
any extracts from it or to make any comments on it you would like. 
I don’t think we ought to have it along with the record. 

Mr. Snow. I have read already comments from the two affidavits. 

Mr. Dincetn. We will be very happy to receive it for the files. 

Understand, we are anxious to have an opportunity to consider any 
matter you wish in the record, but at the same time the taxpayer has 
to be protected. 

Mr. Nertincer. Thank you, Mr. Chairman. 

Mr. Dincetxi. Any questions? 

Mr. Gienn. I have one question. It is not pertinent to this in- 
uiry, but I hear various stories on the cost of the production of a gal- 
on of gasoline when it leaves the gates of the refinery. Can you tell 
me what your thought is on the produc tion of a gallon of gasoline at 
that point? 

Mr. Nerurncer. No, sir; I can’t honestly tell you that, Mr. Glenn. 
There have been a number of inv estigations by legislative bodies into 
the cost of producing and refining a gallon of gasoline, but, to the 
best of my know ledge, none of the legislative committees has come 
up with any effective answer. 

We have had two such investigations that I know of in the State 
of Michigan, my home State, on this very subject by committees 
constituting Members of the House of Representatives, and no ef- 
fective answer has been given. We have no access to such figures. 
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Mr. Guenn. Thank you very much. 

That is all, Mr. Chairman. 

Mr. Dincete. Gentlemen, in. order to help the committee, would 
you tell us what, in your opinion, constitutes sales. below cost ! How 
would you define this term? This is one of the key parts of the bill 
we have before us. 

Mr. Neruincer. Might I ask our counsel to answer that, Mr, 
Dingell? 

Mr. Dincetx. Yes; either one of you would be perfectly appropri- 
ate. 

Mr. Snow. Mr. Chairman, sales below cost of the type where we 
file complaints are cases where dealers are required either by con- 
pany dictation, suppliers’ direct dictation to them, or by manipulated 
competition, as where a C station is placed beside the regular dealer 
of the same company to sell gas for substantially less than their cost 
of doing business or substantially less than the cost of doing business 
of an efficient operator in the same circumstances. 

We have some yardsticks for that. In Michigan there is a below- 
cost sales law for agp and bakery products which makes cost 
surveys conducted a reputable peomamuer firm as competent eyi- 
dence; not to aie a prima facie case, but as competent evidence 
which is admissible to show the cost of doing business for the average 
efficient operator, and these surveys, prepared according to formula, 
developed by Professor Taggert many years ago when the law was 
first new, and of course he is one of the outstanding authorities in 
the country, use the cost of doing business of one- third of the dealers 
who have the most efficient operation. Then the actual operating 
cost, the average cost, for the one-third of the dealers who are most 
efficient are added to the nondiscriminatory invoice cost of the prod- 
uct to determine the price which is regarded as a minimum, and of 
course a price below that is foced upon a retailer either by manip- 
ulated competition or by direct dictation. We consider that to be 
sales below cost. 

We have not worked the thing out bey ond that point, but when we 
use that phrase “selling below cost” in these complaints it means 
below the cost of an efficient operator as shown by surveys in the 
same circumstances. 

Mr. Dinceti. Do you read H.R. 10235 and similar bills to give the 
power to outlaw the below-cost sales along the lines of the definition 
that you have just stated to the committee , 

Mr. Snow. Yes, we do. In fact, there is such language rather spe- 
cifically there, and it also would give effect. and help to State below- 
cost laws. The Standard of Indiana-Detroit case is a rather interest: 
ing example. In that case Michigan had a below-cost law so that the 
service station operators in Michigan had a certain floor underneath 
their margins, but Standard of Indiana, having a surplus gallonage 
to move, or whatever their motive may have been, “had a means of avoid- 
ing that law by selling to three large dealers, selling to them up to 
114 or 2 cents below the price they sold to the competing dealers of 
their own company, so that, although the dealers who got the dis- 
count under the State law were not * selling below cost because they 
were just getting a preferential price, they got the advantage in a 
lower invoice charge for the product. They still caused unbelievable 
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suffering for hundreds of service station operators who during that 
protracted price war lost their station for the price of the mortgage, 
and some of them moved their families into the back of their stations 
in order to have a place to live because of that 2-cent difference. 

So the State below-cost law, although helpful, does not meet that 
situation and we need, therefore, the specific combination of elements 
which are provided here in Mr. Patman’s bill; that is the prohibition 
of the discrimination in price, the prohibition of discriminations in 
the related things that go with price by which you evade a prohibition 
on price discrimination, and then the prohibition of sales below cost. 

I don’t personally see the merit of the Federal Trade Commission’s 
objection to this bill that presents different standards than those which 
are involved in the Robinson-Patman Act. Very often you have a 
law which prohibits something, and the violators find a loophole in 
that law and they go ahead and violate it, and they crucify the peo- 
ple that observe the law, and they destroy the social welfare that the 
law is supposed to protect, and that is what has happened with the 
Robinson-Patman Act. 

Mr. Drncetx. I think we are getting a little beyond the scope of 
the initial question. In order to speed the consideration of the com- 
mittee, I hope you will be as brief as possible in your answers. 

Can you tell me now about gifts, trading stamps, and similar in- 
ducements to do business with a particular operator? Do you regard 
this as an unfair method of competition ? 

Mr. Snow. It is a cost factor and should be taken into account in 
calculating whether or not the sale is below cost. 

Mr. Dincetu. Do you regard that as being violative of H.R. 10235 
and similar bills ? 

Mr. Snow. Yes, I would regard it as being violative if the cost of 
the product, plus the cost of doing business, plus the cost of gift mer- 
chandise exceeded the price at which the product was sold. 

Mr. Dineeiu, Any further questions, gentlemen ? 

Mr. Hemrnimt. I have a question here. 

What would be your attitude where certain independent retailers 
have banded themselves together for the purpose of getting volume 
discount? Aren’t you forced to eliminate that ? 

Mr. Snow. It hasn’t happened and it doesn’t seem to be able to 
happen. The Standard-Detroit case illustrates many of these situa- 
tions. There the excuse was made by the supplier that these three deal- 
ers who were getting the big discount were buying in tank car quanti- 
ties rather than in tank truck quantities. So other dealers grouped 
themselves together and asked the supplier to give them a similar dis- 
count and agreed to take delivery in tank car quantities. Then the 
supplier refused. So that that opportunity is not available to service 
station operators as a means of meeting the price discrimination. 

Mr. Hemrnii. But my question was, If the opportunity is avail- 
able, do you believe that this legislation would prevent the taking ad- 
vantage of that opportunity ? 

Mr. Snow. We don’t propose prohibition of discounts based on the 
lower cost. It is discounts not related to cost factors which do the 
damage. Discounts based on cost savings, of course, are acceptable. 
Your question gets over a little bit into the question of a functional 
discount, and, of course, you probably are fully acquainted with the 
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law on that subject. The Robinson-Patman Act did not abolish fune- 
tional discounts. It left them as they were under the preceding law, 
and so that a true functional discount is not a price discrimination, but 
a pretended functional discount, a discount for the performance of a 
function which is a function in name only and not a real cost-saving 
function, is a discrimination. 

Mr. Hemputw. Two lawyers can’t talk to each other in common, 
ordinary language, but my question was, If the retailers banded to- 
gether for the purpose of being able to get the volume discount, do you 
see anything wrong with that? f 

Mr. Snow. Not if it is based on cost savings, I don’t. I don’t see that 
it would be necessarily disruptive. 

Mr. Hempuicy. Would that violate the bill? Yes or no. 

Mr. Snow. There are so many variables in that question, Congress- 
man, that would attach to it, I can only say this, that that practice 
does not exist because suppliers won’t do it. Suppliers will not deal 
with a group of retailers and give them the advantage of cost savings 
in a lower price. 

Mr. Hempnutut. That answers my question. Thank you. 

Mr. Drncerx. Any further questions, gentlemen ? 

Thank you very much, gentlemen. We appreciate your being here. 

Our next witness is Mr. L. R. Hutt, president, R. W. Jones, Inc., 
of Buffalo, N.Y. 

We welcome you here to testify before the committee. 


STATEMENT OF L. R. HUTT, PRESIDENT, R. W. JONES, INC., 
BUFFALO, N.Y. 


Mr. Hutr. Mr. Chairman, and members of the committee, my name 
is Lester R. Hutt, residing at 104 Leicester Road, Kenmore 17, N.Y. 

I was born into a family engaged in the processing and distribution 
of milk, dating back to 1848. From the higher grades, in grammar 
school, throughout high school, I worked regularly in all phases of 
the business after school, weekends, and summers. On my graduation 
from Syracuse University in 1928, where I took a mixed course in 
dairying and business administration, I became a fulltime employee 
in Hutt’s Dairy. Upon my father’s death in 1929, my brother Henry 
and I conducted the business as partners until his death in 1947. 

I operated Hutt’s Dairy as an individual until December 1952 when 
I merged with R. W. Jones Dairy, another independent business, I 
have been president and general manager of R. W. Jones ever since. 
I have always been active in industry work, president of Niagara 
Frontier Milk Distributors Bargaining Agency 13 years, member of 
union negotiating committee 15 years, director of the Buffalo Dairy 
Council 15 years, member of New York State Milk Distributors 
Legislative Committee over 10 years, trustee of the State Association 
Compensation Insurance Group 10 years, and have appeared in 
several market order hearings as an expert on marketing. I am 
appearing for myself as president and a substantial stockholder in 
Jones Dairy, a medium-sized independent dairy operating 48 retail 
and 9 wholesale routes; also for the Buffalo Dairy Council, the Niagara 
Frontier Milk Distributors Bargaining Agency, and the Rochester, 
N.Y., Milk Distributors, Inc. 
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We all share the same views and I have letters to authenticate this 
representation. Here are the three letters from the various associa- 


tions. 
Mr. Dinceti. The committee will be very happy to receive them. 


(The information referred to follows :) 


BUFFALO Dairy CouNcIL, INC., 
Buffalo, N.Y., June 14, 1960. 
Mr. Lester R. Hutt, 
R. W. Jones Dairy, 
Buffalo, N.Y. 

Deak Mr. Hutt: This is to authorize you to submit information in Washing- 
ton, D.C., on Thursday, June 16, 1960, in support of the bill H.R. 10235 as a 
representative of the Buffalo Dairy Council, Inc. 

The Buffalo Dairy Council represents 29 milk dealers and approximately 70 
percent of the Niagara frontier milk supply. 

We are vitally concerned in the passing of the above bill No. 10235 as the 
Buffalo area is in a period of deterioration. 

We believe this “loss leader” evil should be outlawed or more strictly 
regulated. 

Very truly yours, 
CHARLES H. Co.ey III, President. 


NIAGARA FRONTIER MILK DISTRIBUTORS BARGAINING AGENCY, 
Buffalo, N.Y., June 14, 1960. 
Mr. Lester R. Hutt, 
Jones Dairy, 
Buffalo, N.Y. 

Deak Mr. Hutt: This is to authorize you to submit information in Washing- 
ton, D.C., on Thursday, June 16, 1960, in support of the bill H.R. 10235 as a 
representative of the Niagara Frontier Milk Distributors Bargaining Agency. 

The Niagara Frontier Milk Distributors Bargaining Agency represents 35 
milk dealers handling a major portion of the Niagara frontier milk supply. 

We are vitally concerned in the passing of the above bill No. 10235 as the 
Buffalo area is in a period of deterioration. 

We believe this “loss leader” evil should be outlawed or more strictly 
regulated. 

Very truly yours, 
J. Evwin McCauuvM, President. 


ROCHESTER MILK DEALERS, INC., 
OFFICE AND BOTTLE EXCHANGE, 
Rochester, N.Y., June 13, 1960. 
Mr. LESTER Hurt, 
Jones Dairy, 
Buffalo, N.Y. 

Dear Mr. Hutt: We have been informed that you are to submit information 
in Washington, D.C., on Thursday, June 16, 1960, in support of bill H.R. 10235 as 
a representative of the legislative committee of our State association and the 
Buffalo Dairy Council. 

The Rochester Milk Dealers Trade Association, representing 48 dealers and 
over 80 percent of the Rochester area milk supply, authorize you to speak in 
our behalf in support of this so-called “‘loss leader” bill. 

We have informed the chairman of the Subcommittee on Commerce and 
Finance of the Committee on Interstate and Foreign Commerce, Hon. Peter F. 
Mack, Jr., and our three Congressmen from this area, of our views as con- 
tained in the copy of the letter enclosed sent to them last week. 

We are vitally concerned in our rapidly deteriorating market and the threat 
that this situation poses to our business. 

Behind it all is this vicious price-cutting philosophy which stems from this 
“loss leader’ merchandising method with its unfair selling advantage over 
competitive pricing. 
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We definitely believe this “loss leader” evil should be outlawed or strictly 
regulated. 
Very truly yours, 
SDWARD G, MILLAR, President. 


Mr. Hurr. I would also like to read a letter from the Rochester 
Association which is only a page and a half: 


On June 16 and 17, 1960, the bill H.R. 10235 introduced by Mr. Patman, comes 
up for a hearing of the Subcommittee on Commerce and Finance of the Committee 
on Interstate and Foreign Commerce of the U.S. House of Representatives. In 
the trade, this is known as the so-called loss leader bill to prohibit sales below 
cost. 

Rochester milk dealers do not pay any State or Federal business taxes because 
they are all losing money—both large and small dealers. But why stay in busi- 
ness to lose money? 

Business losses of Rochester milk dealers have been increasing steadily for 
the past 3 years and are a matter of record as reported to the State commis- 
sioner of agriculture each year. Specific analyses of milk dealers’ business in 
the major cities of the State have been compiled for 1957 and 1958 by Ernst & 
Ernst, certified public accountants for our State association, copies of which are 
enclosed. 


And I would like tosubmit these two copies for the record. 

Mr. DincetL. May I ask how long they are? 

Mr. Hurr. They are quite detailed arithmetical compilations, 

Mr. Dinceii. We will be very happy to receive anything that isn’t 
too long. I hope you understand that. 

Mr. Herr. I don’t want to read those. I just want to submit them 
for the committee. 

Mr. Dinceix. Unless you feel very strongly on the subject, the 
Chair will receive these for the files and evaluate them and determine 
whether or not to put them in the record. 

Mr. Hurr. That will be satisfactory, because I make some mention 
of the figures in here. 

Mr. Dince.u. Very well. 

Mr. Horr (reading) : 


The 1959 report, not yet completed, shows a still darker picture compared with 
an operating loss of $0.004 per $1 of net sales in 1957, and a loss of $0.014 per $1 
of net sales in 1958. These losses are before Federal income taxes. 

As proprietary milk dealers we have worked for correction and betterment of 
a deteriorating market through association activities, but to no avail. We have 
sought relief through proposals to amend State Market Order No. 129 to correct 
inequities contributing to unfair selling advantage of operating cooperatives who 
supply us with milk and then compete with us in the wholesale and retail market 
under this monopoly advantage of supply in a closed market. 

We backed State legislation this spring which aimed to provide standby legis- 
lation for minimum wholesale and resale prices, only when markets become 
disorderly and chaotic, which they now are. 

The 48 members of our association provide over 80 percent of the pasteurized 
fresh fluid milk in the Rochester area and have considerable investment in land, 
buildings, equipment, and trucks. We cannot understand why a State quasi- 
utility market order assures farmers cost of production but does not recognize 
the rights of proprietary dealers who are under rigid requirements of State 
and local health authorities as well as agriculture and market laws and who 
must maintain and replace expensive processing and handling equipment, ad- 
here to strict State accounting procedures and supervisions, abide by stricter 
and more costly labor union contracts, and still are expected to provide cheaper 
and cheaper milk as costs keep going higher and higher. This is a partial an- 
swer to no profits, no taxes. 

The shift of the consumers’ milk dollar from the proprietary milk dealer to 
the supermarket in shopping plazas is a growing trend in all types of merchan- 
dising but threatens the very existence of the proprietary milk dealer except 
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the operating cooperatives and the larger dealer except the operating coopera- 
tives and the larger dealers who serve these volume outlets. The supermarket 
does not have to bear the expenses of rigidly controlled proprietary dealers in 
maintaining a licensed processing plant, yet they operate in a preferred posi- 
tion by serving as a prime volume outlet in this area at cut or “loss prices. 
They have conveniently preempted the milk dealers’ role by this method of 
attracting store traffic. : ' 

The price squeeze of this unfair selling advantage of supermarkets goes 
unchallenged and defies solution as some of them boast they will not be undersold. 
This short circuiting of the proprietary milk dealer by one large cooperative in 
the Rochester area who serves a large chain at less than dealer prices, is the 
erux of our problem. Along with this, a vicious cycle of retaliatory trade prac- 
tices, pricing discounts, rebates, and unfair concessions has developed. The 
milk dealers have been helpless to correct this situation through countless 
methods of approach. ; 

While we don’t believe that milk industry problems are all going to be solved 
by State and Federal legislation we believe that irreconcilable interests in both 
dealer and producer organizations have reached such an impasse over the past 
8 years to make industry efforts ineffective in solving this problem which now 
must be helped by fair and effective legislation. 

Milk marketing history has shown that the producers have resorted to strikes 
against disastrous market returns. The labor unions have repeatedly done 
likewise to pressure their demands. The consumer has effectively boycotted and 
organized consumer campaigns against price raises, or resorted to publicity to 
get their say-so when milk prices seemed too high. 

The milk dealer who performs an essential, valuable service to the industry 
in processing, packaging, and delivering clean, fresh, safe milk and dairy prod- 
ucts apparently has to sit idly by, or resort to legislation, or clean house by 
costly price wars, or attack the constitutionality of unfair regulatory statutes 
that give him little or no protection as he is gradually forced out of business 
through a disorderly, chaotic market. The present competitive cutthroat prac- 
tices brought on by this “loss leader” merchandising method are now eroding 
our free enterprise system. 

The House bill, No. 10235, aims to strengthen independent competitive enter- 
prise by providing for fair competitive acts, practices, and methods of com- 
petition and should be supported at the hearings in Washington on June 16 
and 17, 1960 by the Committee on Interstate and Foreign Commerce. 

While only a few of our dealers are engaged in interstate commerce to which 
this bill would apply, we believe this basic legislation at the Federal level is 
urgently needed to set the pattern for State and local trade practices to outlaw 
the “loss leader” evil or sales below cost of any commodity, including milk 
and dairy products. 

As president of our association and one of the large proprietary milk dealers 
in the Rochester area, I appeal to you as the chairman of the Subcommittee on 
Commerce and Finance to use your good offices directly or indirectly in support 
of this very much needed legislation. We would rather pay Government busi- 
ness taxes than be forced out of business without due process of law. 


That is signed by Edward G. Miller, president of the Rochester 
Association. 


He has a P.S.: 


I wish to make clear that as dealers we are not opposed to producers, labor 
unions or supermarkets as we are all victims and perpetrators of a vicious 
price-cutting philosophy which stems from this “loss leader” merchandising 
method with its unfair selling advantage over competitive pricing. While this 
bill is not the complete answer, we believe many industries, including the milk 
industry, and the country as a whole would benefit from outlawing the “loss 


leader” evil. 

Tn addition to that, I would like to make just a few comments. The 
statements that Mr. Steed made were very interesting yesterday in 
regard to the number of dealers he thought would go out of business. 
I think he was most modest. In 1949 in just the Niagara Frontier 
area, which is really a radius of 25 miles from the Buffalo, N.Y., city 
hall, there were 191 licensed milk dealers. In 1954 they had shrunk to 
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159, and in 1959 to 132, a reduction in 10 years of 59 independent deal- 
ers, or 31 percent of the total. Most of these people were people like 
myself who had grown up in the business, who had been in it for gen- 
erations. We are proud of being in the milk industry, and we have 
done a good job in it, but I have two sons and, seeing the future of 
this business, I have practically made them go out somewhere else to 
earn a livelihood, because the future was so poor. Both of these boys 
loved our industry, had worked in it, as I had, throughout their high 
school and college days, summers, weekends, and so forth. This par- 
ticular bill that we have here may have some flaws in it, as brought 
up by the Chairman of the Trade Commission. 

If there is a little mixture of language where it conflicts with some 
part of the Clayton Act, I think you gentlemen are smart enough to 
be able to correct those things. The thing is we need something, 
and we need it badly, and we don’t need it next year, and we don’t need 
something that if we go to we get an answer, as these people have 
testified, 3 years from now. If I continue the way I am I will be out 
of business within a year and so will many other old time businesses, 
and the Federal Government is losing a lot of money because all of 
these businesses used to make profits, a good share of which was 
turned over to you people for your support and taxation. I would 
like to suggest that the cost be better defined. That has been brought 
up two or three times and the Michigan bill was cited as an example. 
An attorney that I showed that bill to stated that in his opinion it 
was one of the finest that he had seen, and I recommend that that be 
studied. It had been alluded to this morning. One of our major 
problems, as stated, is not just the milk dealers and the large dealers. 
We have trouble with small dealers and large dealers, but our major 
trouble is people not in the milk business. 

Chain stores can handle it as a loss leader traffic builder. To give 
an example, the last change in the producer prices in the Buffalo area 
was October 1, 1957. 

The normal spread that a store used to have on a quart of milk was 
about 2 cents per quart. The cost of a half gallon at that time ina 
store was 51 cents and out of the store at 54 cents. Because it was a 
half gallon they took a cent and a half per quart, being the larger 
container, with no reduction to the stores. First, there was a 1 cent 

er half gallon reduction to the stores, but they dropped 2 cents. 
With no further reduction over the past year, they dropped a cent in, 
I believe, November and another cent in January, so that they are 
now paying 50 cents, selling it for 49 cents. 

We do know there are some private rebates so it is possible they are 
not down to the exact below cost, but certainly well below the cost 
of doing business. I refer you to your small business committee hear- 
ing records in which they proved pretty definitely the necessary costs 
for a store to operate on. I will grant that it looked to me to be 


rather high. I think the average for a chain that was submitted was 
about 22 percent for the whole markup of everything in the store over 
actual cost, something of that nature, which seemed unusually high. 

I will grant you that on a commodity like milk, where there is no 
investment in inventory, and where there is a constant turnover, you 
possibly would not need that high a markup, but certainly you should 
not be running a 1 or 2 percent markup and then on top of these prices 
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they give green stamps, dollar doubles, everything under the sun, 
which they claim is worth 2 cents on the dollar. 

Gentlemen, we have to have something. I am pleading for small 
family businesses, and most of the wholesale business that we have 
are small independent stores, which have shrunk from 580 that I 
served 3 years ago down to 192 without losing any to competition, just 
stores going out of business because they could not compete with the 
cut-throat opposition. 

I certainly appreciate you gentlemen giving me this time. I am 
willing to answer any questions. I tried to cut it as short as I could. 

Mr. Dineeit. You made a very fine presentation this morning. We 
certainly appreciate it. 

Mr. Hemphill ? 

Mr. Hemputw. No questions. 

Mr. Drxeeit. Mr. Glenn? 

Mr. Guenn. No, thank you. 

Mr. Dineen. We certainly thank you for appearing before the 
committee this morning. 

Mr. Hurr. Thank you. 

Mr. Dince.i. The next witness is Mr. J. Russell Fox, executive sec- 
retary, New York State Milk Distributors, Inc. 

Mr. Fox, it is a pleasure to welcome you before the committee. 


STATEMENT OF J. RUSSELL FOX, EXECUTIVE SECRETARY, NEW 
YORK STATE MILK DISTRIBUTORS, INC., ALBANY, N.Y. 


Mr. Fox. Thank you, Mr. Dingell. 

My name is Russell Fox. I live in Albany, N.Y. I am the executive 
secretary of the New York State Milk Distributors, Inc., and have 
been for 25 years. 

The New York State Milk Distributors, Inc. is a trade association 
of over 700 milk distributing companies scattered throughout New 
York State with the exception of New York City. We do have mem- 
bership on Long Island, but no membership in the boroughs of the 
city of New York. 

I appreciate this opportunity to appear before this committee to 
lend support to H.R. 10235. 

At a meeting of our executive committee on May 25, the com- 
mittee adopted a resolution favoring the principles contained in H.R. 
10235 and urged all our members to support it. At the same time they 
instructed me to appear here today to testify in support of the bill. 

Inthe State of New York during 1958, there were 2,780 licensed milk 
distributors, as compared to 3,056 in 1950—a decrease of 9 percent. 

Of the 2,780 licensed milk dealers, 1,980 of them sold less than 2,000 
quarts of milk per day. Since most of these 1,900-odd milk dealers 
are located in upstate New York and our association is composed of 
over 700 of them, you can readily see that we are an association of 
small businessmen—who need the assistance offered by this bill. 

New York State is often referred to as the Empire State. It is 
looked upon as a great industrial State—which it is. 

However, New York State is one of the leading dairy States of 
this Nation, being third in cow population, third in milk production 
and second in cash farm income from dairy products. 
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Dairying is the principal farm enterprise in our State’s agricul. 
tural economy, constituting about 50 percent of the total farm income 
of the State during recent years. 

For example, gross farm income from dairy products in 1958 was 
almost $450 million. 

Of all the milk produced on farms in the State of New York, more 
than 94 percent of it is sold through commercial channels. There- 
fore, if this large segment of our agricultural economy is to be 
strengthened, it 1s necessary that ways and means be found to en- 
courage a greater consumption of fluid milk. 

Surveys made by the American Dairy Association reveal that the 
consumption of milk is higher among those families who secure their 
milk by retail delivery than those who go to the stores and buy it. 
The reason for this higher rate of use is availability. The milk is 
delivered to the home on a fixed-order basis. It is in the refrigerator 
and as a result is consumed. Whereas the consumption of milk by 
people who use stores as their source of supply is affected by weather 
and the hours when the stores are opened. 

Fluid milk, because of its bulk and the desire on the part of the 
consumer for a fresh product, is not purchased in large quantities 
and stored over long periods of time. Therefore, it lends itself as a 
product which must be purchased frequently. Secondly, it is a 
“must” food in all households having children. 

Because of the frequency of demand for milk, and the fact that 
there is no question as to the healthfulness of one brand of milk over 
another in our State, milk lends itself as a product which will build 
store traffic if priced right. 

The current pattern seems to be to price milk in stores sufficiently 
below the retail home delivery price so as to attract the large users 
of milk because milk constitutes a large percentage of their food 
budget. 

I am told that the principle on which a supermarket operates, is 
to get the housewife to buy all her food needs in one store. With the 
growth of the shopping centers in upstate New York, in many areas 
we are finding that they are being erected in close proximity to one 
another. Because of their close proximity we find housewives shop- 
ping the specials at two or more supermarkets which defeats the 
principle of supermarket operation. 

As a result, we find these shopping centers are now competing 
with one another to attract consumers. We find boat shows, free 
circuses, free rides for children are being offered to attract people 
to these shopping centers. 

Fortunately for the dairy industry in upstate New York, milk has 
not been used as an out and out loss leader to attract traffic to stores. 
However, as competition between shopping centers increases, and 
observing what is happening in other States, it is only a matter of 


time when milk will be used as a loss leader. ; 
Our members are exclusively in the dairy processing and distribu- 
tion business. They must make whatever profit they can from the 
dairy products they sell, unlike a supermarket that may have over 
a thousand items on which to make a profit. 
I heard a representative of the supermarkets make the statement 
that supermarkets have products they make money “on” and products 





QS oe ot FH 





oe tft & 


“eo @& 


—_— = oe a a 


GO Ee 


SALES BELOW COST 125 


they make money “with.” Fluid milk, he said, is a product they make 
money “with.” A milk dealer has to make his profit “on” milk. 

Upstate New York is primarily urban. About 60 percent of the 
milk sold is by retail delivery. 

Volume and plant size are the two most important factors affecting 
cost. Any of our members operating near their plant capacity have 
only to lose a small part of their volume of sales when they will find 
that their overall operation is operating at a loss. 

Therefore, if milk is used as a loss leader and consumers discon- 
tinue their retail deliveries and start buying from stores in greater 
numbers, it is conceivable that we will have many more milk dealers 

ing out of business than have in the past. 

This will further reduce the amount of milk sold at retail, and will 
further reduce the per capita consumption of milk because of its 
lack of availability. LEven with an increase in the population of our 
State the approximate daily average per capita consumption of milk 
has decreased about 414 percent between 1950 and 1958. 

Therefore, I earnestly request your favorable consideration of H.R. 
10235. I feel that it is necessary in order to protect the dairy industry 
of New York State. Every bit of evidence we have points to the 
fact that store sales of milk as contrasted to retail deliveries cut down 
consumption because it makes milk less available. 

Because of the economic importance of the dairy industry to the 

icultural economy of our State and the health of the consumers 
who need a more available supply of milk, I ask your favorable con- 
sideration of this bill. 

That completes - statement, Mr. Chairman. 

i 


(Mr. Mack presiding.) 
Mr. Mack. Thank you. 
Are there any questions? 


Mr. Dincetu. No questions. 
Mr. Mack. I wanted to inquire as to whether your members are 
members of farm organizations and I presume that they would not 


Mr. Fox. No, they are not. 

Mr. Mack. In New York State I presume you have a State farm 
bureau. 

Mr. Fox. Yes, sir. 

Mr. Mack. And grange and other farm organizations? 

Mr. Fox. Yes. 

Mr. Mack. Have they taken a position or have they interested them- 
selves in this problem ? 

Mr. Fox. I can’t answer that they have because I think it is prob- 
ably lack of knowledge of the bill, that this bill is in the Congress. 

Mr. Mack. Are they aware of the problem existing? 

Mr. Fox. Yes, I think they are aware of the seodtona, which is over- 
all problem which exists and the possible decrease in sales of milk. 

r. Hurr. Could I give a direct answer on that. For the record, 

last year as to our minimum price bill which was introduced in the 
State, which, unfortunately, vid not get out of the senate commit- 
tee—it passed the assembly by an overwhelming vote—at that time 
the farm organizations did not oppose it, which they had done in 
other years, but last year they did not. 


58837—60——_9 
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Mr. Mack. Thank you for your statement. 

Mr. Fox. Thank you. 

Mr. Mack. Mr. Dingell ? 

Mr. Drinceut. Would you tell us what constitutes a below-cost sale? 

Mr. Fox. As far as store sales, we believe invoice cost plus cost of 
doing business. 

Mr. Dincewt. Invoice plus cost of doing business. How about on 
a milk route or on the sale by a dairy to, let’s say, a superm: irket ? 

Mr. Fox. These costs are fairly well fixed. First of all, in most of 
the State of New York the farm price of milk is set by either State 
or Federal order, so it would be, as far as cost, plus his actual costs of 
doing business which are figured in accordance with usual ace ounting 
pr ocedures. 

Mr. Dinceui. This brings me around to another question. With 
your milk marketing orders fixing the price of dairy products, prin- 
cipally milk, why won't they act ‘to st abilize the milk industry ! 

Mr. Fox. I understand there is a provision in the Agricultural 
Agreement Act which does provide that marketing orders can include 
provisions for stabilizing markets and preventing destructive trade 
practices, but this never been incorporated in any of the orders in 
existence today. 

Mr. Dineceti. Have you urged this approach ? 

Mr. Fox. No, we have not. 

Mr. Dineexit. Don’t you think it would be a worthwhile thing to 
explore? 

Mr. Fox. Yes. It is our intention to explore it. 

Mr, Dincety. The reason I ask this question is this: Here you bring 
us a very complex piece of legislation which the Federal Trade Com- 
mission recommends against “quite strongly, and there are available 
certain stabilizing influences to the industry at the present which, at 
least in your State, according to your testimony, are not being used, 
The question which flows from this i is, Wouldn’t it be wise for us to 
perhaps permit you folks to determine what existing mec hanisms will 
do to help you before we set about enacting a very sweeping piece of 
legislation of this sort ? 

“Mr. Fox. The only difficulty is the Federal marketing order takes 
in less than half of the State. There are other areas ‘of the State, 
notably Rochester and the Niagara frontier, concerning which Mr. 
Hutt testified, that are not under the Federal act, and our State acts 
have no provision for this type of thing. 

Mr, Dineert. You mentioned also State statutes and also State 
milk marketing orders. 

Mr. Fox. Yes; the State marketing orders, but they have no pro- 
visions in the law under which they were created for prohibition 
against destructive trade practices such as the Federal act does. 

Mr. Dineety. Thank you very much. 

Mr. Mack. Thank you. 

Our next witness is Mr. D. C. Daniel, executive vice president, 
National Independent Dairies Association, Washington, D.C. 
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STATEMENT OF D. C. DANIEL, EXECUTIVE VICE PRESIDENT, 
NATIONAL INDEPENDENT DAIRIES ASSOCIATION, WASHINGTON, 


D.C. 


Mr. Dantrev. Thank you, Mr. Chairman and members of the com- 
mittee. 1 appreciate this opportunity to come up and present some of 
the problems of the small dairymen of the Nation as we have pre- 
sented for the last 3 years before the House Small Business Commit- 
tee, especially before the subcommittee headed by Congressman Steed. 
of Oklahoma. | 

My name is D. C. Daniel. I am executive vice president and gen- 
eral counsel of the National Independent Dairies Association which 
has its headquarters at 1627 K Street NW., Washington, D.C. The 
membership of the association is composed of about 440 small dairy 
processors who are located in about 41 States of our Nation. Those 
members are engaged in the processing, selling, and distribution of 
fluid milk, ice cream, and other dairy products. This association has 
been in existence for a little over 3 years. It came into being because 
of the plight of the independent dairymen who were being seriously 
injured and forced out of business by unfair trade practices with 
which they could not cope. 

Since the organization of NIDA we have been constantly studying 
and reviewing the trade practices in the dairy industry, and the facts 
which we have gathered reveal that the small- or medium-sized inde- 
pendent dairyman for many years has had ample cause to be alarmed 
and distressed because of the unfair trade practices which have existed 
and do now exist in the dairy industry. 

Those trade practices have been well documented and spotlighted 
in hearings conducted by the Special Subcommittee on Small Business 
Problems in the Dairy Industry of the House Select Committee on 
Small Business. 

The Senate Small Business Committee also has taken special note 
of the unhealthy trade practices in the food industry. In its annual 
report for 1958 it is stated : 

Probably nowhere is the double standard of personal and executive morality 
more in evidence than in the food and grocery field—to be smaller elements 
within it, a horror chamber of corrupt competitive practices. 

We have heard much about the shocking “payola” in the broad- 
casting industry. But comparison of the payola practices in the dairy 
industry with the payola practices in the broadcasting industry causes 
the latter to pale into insignificance. 

I will not read this whole statement, gentlemen, because I know 
your time is limited, but I do want to address myself to what I con- 
sider some very important factors in connection with this bill which 
we strongly support. 

I might say at the outset that for 8 years I served as a trial attorney 
for the Federal Trade Commission and for the last almost 5 years I 
served as the secretary, executive director, liaison with the White 
House, Congress, and all of the agencies north, south, east, and west. 
I think I know something about this problem. For that reason, it 
very seriously concerns me. 

ince 1953 I have been in the private practice of law and have been 
closely associated with the dairy industry, and I think I know some- 
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thing about the practices that are being carried on in this industry 
and something about the problem of enforcement by the Federal 
Trade Commission and the other agencies. 

Now, because of the explosive expansion of the chainstores and the 
onurenye expansion of the national dairy corporations, it seems that 
it has become most convenient for the two to get together on deals 
In my statement I allude to the possibility and the probability of 
headquarters deals, something that your constituent down in North 
Carolina doesn’t know about. 

Mr. Hemeuty. South Carolina. 

Mr. Dantet. Thank goodness. I know South Carolina. I was 
down in Columbia twice on dairy problems down there, Congress. 
man. I know those folks down there quite well, and I know what 
their problems are. I have been out in Illinois on two occasions 
where the milk was selling at 5 cents a quart. I have been up in 
Massachusetts where there has been one of the worst milk wars going 
on for the last several months that I have known anywhere in the 
United States. 

We have been over these States, many, many of them. Their 
problem there is the sale below cost. That is the dangerous weapon 
that is pointed at the heart of the independent dairyman aa is 
causing him to disappear from the main street of America. We talk 
about small business. If it is the foundation and the cornerstone 
and backbone of our way of life and our form of government, I want 
to say that many of those vertebrae have been taken out and the 
foundation has been so chipped away it is now certainly in imni- 
net danger of destruction if something isn’t done. 

Congressman Patman has told you of the evidence which has been 
received and Tom Steed has told you of the evidence which has been 
received. Most of that evidence was presented by people down in 
these various States and I know that personally. I have testified 
myself before that committee. They have told what the actual facts 
are, and you always get down to that one basic cause of the failure 
and the emerging of small business concerns because a man operating 
in a small community, in a local isolated area, must depend upon that 
area for his livelihood. If that is taken away from him, he fails. 
That is happening. I noticed here Tom Steed testified that there 
would be a thousand small dairy concerns leave the marketplace 
unless something was done about this situation. 

I just picked up this Dairy Record here which we received today. 
I noticed that five more have “bit the dust.” That is in this one issue, 
and it is constantly occurring. 

Gentlemen, without belaboring the fact, I think it has been brought 
to your attention forcibly by other witnesses that the “loss leader” 
sales are the serious sales that are causing the ruination of the small 
business people in the dairy industry. I am sure of that. I am just 
as positive as anything in the world that if you do not stop sales 
below cost, such as this bill would do, then you might as well kiss 
goodby to the main street American dairy businessman, because it is 
a fact of life that a corporation doing business throughout the United 
States can afford to lose business in one localized area until your 
constituent is destroyed and then pick up the pieces and carry on at 
such sales price as the traffic will bear. 
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The dairy items are food items, basic items, and consequently they 
serve as a great traffic inducer and for that reason they are used ex- 
tensively by the chainstores and by others to such an extent that your 
small grocery man is put out of business, the dairy business. One 
reason is for the purpose of taking on the route customers, taking 
them away from these little men that are ruining the routes. For in- 
stance, over in Detroit. You have routemen over there, I believe 1,500 
of them in Detroit, that had to buy their route from the national con- 
cerns and in return after buying the route they found that the chain- 
stores could buy the milk at less than they could buy it themselves, and 
then they have expensive delivering on the route. That means simply 
this. The best accounts are, of course, the big accounts. Those have 
been taken away with great rapidity by the big, long concerns com- 
petitive in the United States. Consequently, what is left? The 
mama and papa stores are left. Now they are disappearing from 

ourcommunities. They have already disappeared primarily from the 
lag cities. Then what happens? You lose that store. What is left 
of the small dairymen? Go out to the house, stop deliveries. 

Now, one purpose in selling below cost in the chainstores is for the 
purpose of stopping these small dairymen from selling the house stops 
and by putting on a low price. Here the house-stop man, that delivery 
man, has no business because the people, knowing that they will get a 
bargain go into the chainstores, and consequently I think the figures 
will reveal that when the business is brought into the chainstore and 
that bottle of milk is not dropped at the house, there is a loss in the 
consumption of milk because if you have the milk there delivered to 
your door, you are more apt to drink it, but if you haven’t, you are not 
going to get in the car and drive to the store and get a quart of milk, 
so it means that the small businessman is disappearing. There are no 
two ways about that in the dairy industry. 

In order to conserve time I want to get down to this legislation. I 
hope that I have presented the problem as a supplement to the other 
witnesses who have been on this stand and have made such wonderful 
statements. 

Congressman Patman, Congressman Steed, and the other eminent 
Members of Congress, and we certainly, as independent dairymen, 
want to take off our hats to them and thank them for the interest 
that they have shown in small business and 26 others who have in- 
troduced identical bills—thank God for those people because they 
are interested in preserving small business, our Free and competitive 
enterprise system, our way of life, and our form of government. I 
think that sometimes we become so interested in what is happening 
beyond the pond we forget what is happening, or don’t take note of 
what is happening in our own backyard. To me this is the most 
serious thing that is facing America today. 

We are permitting the middle class, the small businessmen, to be 
destroyed, taking away employed from your local communities in 
your local States. 

Tsee it in my State of Tennessee. I have seen it all these years and I 
see it in your States everywhere. We hear a lot of talk about small 
business, but very little is done about it. This bill in my judgment 
is the most important piece of legislation that has come before Con- 
gress since 1936, the Robinson-Patman Act. If we just say, like my 
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friend Earl Kintner, and I have known Ear] a long time—he wag on 
my staff while I was at the Federal Trade (¢ ‘ommission—if we just say 
we have problems with this bill, and because we are going to hayg 
problems we better not try it, well, we do know that the present laws 
have not been successful in stopping this practice, and I am surprised 
that Earl opposes this bill or anybody else in the Federal Trade Com. 
mission opposes this bill, for I know from long experience, havin 
signed all those letters going out to people who complained about 

sales below cost ruining their business, letters going out saying, “We 
do not. have jurisdiction over this particular ‘charge here’ Saal can't 
make the two jive somehow or another—I know from long experience 
down there that that has been a very touchy subject, and they have 
been very, very skeptical about taking on a case where the charge Was 
only sales below cost. 

I remember the Sears-/eoebuck case where the court held that you 
almost had to show criminal intent. I remember that was followed 
by the Lee B. Muller & Sons case. That case was won because they 
had some other charges in the complaint, but I would like to see any 

vase that has been brought since the J/udler case where solely the 
charge was sales below cost. 

Gentlemen, I can’t emphasize the seriousness of this situation 
enough, and the importance e of this bill enough. Certainly you don’t 
know what is going to happen until you try it, but by God, let’s make 
an effort. It is that important to the small business people of this 
Nation. Let’s make an effort. 

Maybe there might not be perfection in this bill, but it is certainly 
a step in the right “direction. In addition, I want to say that the bill 
here introduc ed by your honorable colleague, Tom Steed, which 
would give the Federal Trade Commission power to enjoin a case, 
enjoin the practice during the pendency of that litigation, 1s of utmost 
importance. 

You tell me that you have to sit here and see business people being 
destroyed when you could have legislation that would bring to halt 
those practices until the determination of issues in the case! I just 
can’t see that, gentlemen. If that be true, we will be fiddling while 
Rome burns. If that goes on for a few more years, you might as 
well consider that we are going to have many more funerals in the 
dairy industry than we have >» had now. 

In the not too distant future you are going to have a complete 
monopolization of the dairy business in the h: ands of a few. May I 
say one more thing, Mr. C hairman. I feel that the Steed bill is of 
the utmost importance to give the Federal Trade Commission injune- 
tive power. Some of these ¢ cases, I know, have gone 6, 8 years down 
there. A lot of people have died businesswise. 

I remember in the last part of my statement there that H.R. 10235 
be amended by incorporating a provision of Congressman Steed’s 
bill which would provide for temporary cease and desist orders dur- 
ing the pendency of the litigation. I think it is imperative, if you 
are going to have a free and competitive enterprise system in this 
country. 

Thank you, Mr. Chairman. I deeply appreciate your considera- 
tion on this question. 
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Here I would like to offer for the record, if I may, an editorial on 
destructive competition. It is a reprint of June 1957 of the American 
Milk Review, an editorial of just one page. It points up the impor- 
tant issue. We have heard a lot about moral issues and it is pointed 
up very, very forcefully in this editorial. : 

If you would, sir, I would like to have that incorporated in the 
record along with my complete statement, sir. 

Mr. Mack. Yes. That will be received, and your complete state- 
ment will appear in the record. 

(The information referred to follows :) 


STATEMENT OF D. C. DANIEL, EXECUTIVE VICE PRESIDENT, NATIONAL INDEPENDENT 
DAIRIES ASSOCIATION 


My name is D. C. Daniel. I am the executive vice president and general 
counsel of the National Independent Dairies Association, which has its head- 
quarters at 1627 K Street NW., Washington, D.C. The membership of the 
association is composed of about 440 small dairy processors who are located in 
about 41 States of our Nation. Those members are engaged in the processing, 
selling, and distribution of fluid milk, ice cream, and other dairy products. This 
association has been in existence for a little over 3 years. It came into being 
because of the plight of the independent dairymen who were being seriously 
injured and forced out of business by unfair trade practices with which they 
could not cope. 

Since the organization of NIDA we have been constantly studying and review- 
ing the trade practices in the dairy industry, and the facts which we have 
gathered reveal that the small or medium-size independent dairyman for many 
years has had ample cause to be alarmed and distressed because of the unfair 
trade practices which have existed and do now exist in the dairy industry. 

Those trade practices have been well documented and spotlighted in hearings 
eonducted by the Special Subcommittee on Small Business Problems in the 
Dairy Industry of the House Select Committee on Small Business. 

The Senate Small Business Committee also has taken special note of the 
unhealthy trade practices in the food industry. In its annual report for 1958 it 
is stated : 

“Probably nowhere is the double standard of personal and executive morality 
more in evidence than in the food and grocery field—to the smaller elements 
within it, a horror chamber of corrupt competitive practices.” 

We have heard much about the shocking “payola” in the broadcasting industry. 
But comparison of the “payola” practices in the dairy industry with the “payola” 
practices in the broadcasting industry causes the latter to pale into insignificance. 

The dairy business is traditionally a local one. And prior to the formation of 
the giant dairy chains the local dairymen could and did successfully police their 
own industry. But during the 1920's there developed in the dairy industry the 
“urge to merge” or the “desire to acquire’; and since that time national dairy 
chains have been constantly expanding their operations through acquisitions and 
mergers and other trade practices. 

The largest national dairy concern, which is the 21st largest corporation in 
size in the United States, reported a sales volume of $1,605,725,000 worth of 
goods, mostly dairy products, in 1959. The figure for 1957 was $1,432,319,000. 
This amounts to an increase of $173,406,00 over a period of 2 years. Its profits 
in 1958 were $45,456,000 ; in 1959, $49,362,000—an increase in profits of $3,906,000 
over a period of only 1 year. 

The 1959 sales volume figure of this one corporation is greater than the total 
1954 sales volume figure of each of the following industries: 


Tee i he thh eceemiaes dome $1, 270, 000, 000 
Men’s and boy’s suits and coats__......-...__....--__-.._-... 927, 000, 000 
Woolen and worsted fabrics_____._..._-_---._______ sisal tn 817, 000, 000 
Household refrigeration________- niaahaiicdeieaes Keine cascibcioute ata aaa ae 575, 000, 000 


The second largest dairy concern reported net sales of $941,326,495 in 1959 and 
in 1954 the figure was $915,024,172—an increase of $26,302,323. 

The third largest national dairy concern has increased its sales, through acqui- 
Sition of competitors and other trade practices, in excess of 38,000 percent since 
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1932. In fact, 4 of the national dairy concerns through the past years haye 
acquired over 1,000 competitors. Today the sales of the eight largest dairy 
concerns equal or surpass the total sales of all of the other dairy suppliers ip 
the United States. Thus, the trend toward monopoly and the lessening of com- 
petition proceeds with great rapidity. 

Because of the tremendous resources of the giants of the industry, they have 
the financial ability to force small dairymen to sell out or be destroyed throngh 
the use of unfair trade practices. 

The unfair trade practices confronting the independent dairymen are numer. 
ous, and among the most destructive of them are (1) sales below cost; (2) the 
granting of discriminatory discounts, rebates and allowances; (3) regional price 
discriminations ; and (4) outright buying of accounts. Such pocketbook trade 
practices used by the financially powerful have forced large numbers of smaller 
competitors out of the marketplace. And because of those practices many locally 
owned and operated, efficient small and medium-size dairy processors are today 
in a position where, if those unfair trade practices continue, they must either 
(1) sell below cost until their meager resources are depleted and become bank- 
rupt or sell out, or (2) maintain their prices and watch their accounts desert 
them to trade with companies that are selling below cost. 

Traditionally “fair’’ competition has been understood to be that competition 
based on service, efficiency, and quality of product. That we strongly endorse, 
Clearly the success of competition based on the aforesaid unfair trade prac- 
tices is determined by the size of the bankroll of the competitor. Without cor. 
rective legislation it is quite palpable as to the outcome of the competitive race, 
The victory goes to the “fattest” who are not necessarily the “fittest.” 

Retail grocery chains have also experienced such an explosive expansion. It 
has been estimated that within the next 5 years 80 percent of the Nation’s food 
business will be in the hands of about 10 large chain stores. At the present 
time 9 percent of the retail grocery chains do 62 percent of the business in 
retail food. Most of the small grocery stores of our big cities have been vir- 
tually eliminated. 

The retail grocery chains are being constantly courted for their patronage by 
the dairy chains. Due to the wide scope of their operations the retail grocery and 
dairy chains can readily enter into headquarters “deals” to the exclusion of the 
smaller dairyman. How headquarters transactions are negotiated is described 
by a spokesman for one of the largest dairies : 

“Today, our salesman sits down across the desk from one buyer and presents 
his story, and at the end of the week the buyer attends a buying committee 
meeting with 4 or 5 chainstore executives during which meeting our proposal is 
examined coldly and factually, along with 15 or 20 other proposals.” 

We are constantly receiving reports of pressure being applied on dairymen, 
both large and small, by retail chains for special discounts over and above those 
given to the retail chain’s competitors; and quite often the demand is accom- 
panied by a threat that unless they receive such discounts, which often result 
in prices below cost, they would discontinue buying from the supplier and buy 
the products from a competitor of the supplier who would meet their demands 
or they will manufacture or process their own dairy products. 

Some retail chains have demanded not only discriminatory price, but, in addi- 
tion, a letter from small suppliers stating that they were according the same 
price to all of their customers, knowing, or having ample reason to believe, 
that the small suppliers could not possibly grant such a large discount and stay 
in business. In a case of this kind a small- or medium-size supplier who is sell- 
ing in considerable volume to a retail chain is at the mercy of the retailer, for 
his operations are geared to produce on a volume basis, and if he loses as much 
as 40 percent of his volume, his business is in jeopardy. 

Giant dairies are constantly increasing their already large volume of the 
choice wholesale accounts by selling at unreasonably low or “below cost’ prices 
on a regional basis, and with the eager cooperation of retail outlets who, in 
turn, sell at unreasonably low or “below cost” prices to induce the housewife 
to discontinue retail home deliveries and buy from the stores. They have been 
highly successful in their efforts. For the “loss leadering” causes the consumer 
to mistakenly believe that the normal prices charged by the local dairyman on 
home deliveries are exorbitant. Thus, the housewife patronizes the retail store 
selling “loss leader” items to the injury of the local dairyman. 

When the wholesale outlet is denied to the small, local dairyman he has left 
only the home delivery retail routes. In 1940 in Greater Kansas City those 
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routes constituted 75 percent of the fluid milk business, the remaining 25 per- 
cent being sold from retail grocery stores. Now that ratio has been reversed 
and 75 percent is being sold by the retail grocery stores and only 25 percent 
is being delivered to the home by dairies. 

In the State of Missouri three grocery chains and one dairy processor, through 
concerted efforts and cooperation, by using the unusually low price gimmick, 
have been able greatly to expand the volume of the three chains and the one 

rocessor, resulting in the destruction of some, and serious financial injury and 
irreparable loss to other, local dairy processors dependent upon home deliveries 
for a livelihood. 

Since dairy products are necessary and popular items of the American diet, 
it has long been a practice among certain retail food chains and others to sell 
those products at prices which are well below their cost to attract customers to 
their stores. This is called “loss leader” sales and is sometimes referred to as 
‘bait advertising.” By means thereof the consuming public is led to believe 
that it is getting a bargain when, actually, prices are often raised on other 
items to compensate for the “loss leader” sales. On this subject, Congressman 
Wright Patman commented. 

“Loss leader” is better characterized as “‘misleader,” since the customer, con- 
currently with the purchase of the loss leader as a rule, also purchases other 
items at grossly inflated prices in the deluded belief that these items, too, are 
being sold at bargain prices (Congressional Record, 86th Cong., 2d sess., p. 2085). 

Concerning such sales the Supreme Court of the United States in the case of 
Safeway Stores, Inc. v. Oklahoma Retail Grocers Association, Inc., et al. (360 
U.S. 334), stated: 

“The selling of selected goods at a loss in order to lure customers into the 
store is deemed not only a destructive means of competition ; it also plays on the 
gullibility of customers by leading them to expect what generally is not true, 
that a store which offers such an amazing bargain is full of other such 
bargains.” 

When the retail grocery chain sells dairy products at unreasonably low or 
below cost prices, other retailers demand of their suppliers discounts which will 
enable them to meet the prices offered by the retail chains. Whereupon a price 
war ensues. 

According to an article in the American Milk Review, (May 1960 issue), 
Paul Affeldt, president of the Pure Milk Products Cooperative, one of Wis- 
consin’s major farm organizations, before the legislative council’s agriculture 
committee, charged that large dairies financed price wars by “guaranteeing 
a net return, even though the milk is practically given away.” He further 
stated that “deals, rebates and gimmicks are involved” whenever a supermarket 
displays only one brand of milk. 

In one area where a price war was in progress milk was selling for as low 
as 6 cents a half gallon wholesale and 8 cents retail. In many areas of the 
country price wars, waged by retail chains and large dairy chains, have had 
the effect of dropping the price of dairy products to figures which were sub- 
stantially below cost. In fact, a representative of one national dairy concern 
which was a participant in a price war testified that his company was losing 
from three to four thousand dollars a day. The record indicates that a second 
national dairy concern participating in the same price war was losing a like 
amount. The price war was directed at two small processors, neither of whom 
had more than 1 percent of the milk business of the area. This was a most 
flagrant exhibition of economic jungle warfare. 

The other processors doing business in the area were forced to reduce their 
prices to “below cost” to meet the competition of the large chain operators or 
suffer the loss of business and, consequently, were seriously and irreparably 
injured. The same thing has occurred in numerous other sections of the 
Nation. 

Since the national and regional dairy chains do business over such a large 
territory, they can lose money in one area and recoup their losses in other 
areas where they are not engaged in price wars. The price wars leave in their 
wake the corpses of the independent dairy processors. For the survival of the 
small dairyman depends upon the business obtained by him in his limited local 
area. If that is denied him, he fails. 

When a price war is in progress, naturally, price becomes the paramount issue. 
And frequently quality is sacrificed without the knowledge, and to the detri- 
ment, of the consumer. Thus, no one profits from the encounter but the proces- 
sors with the overpowering financial resources. 
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Sales below cost have had such alarming effects that the legislatures of more 
than 31 States have enacted laws of general application proscribing them 
Twenty-two States have enacted laws which prohibit unfair trade practices 
in the sale of dairy products. Most of the latter States and a few additiona] 
States have specific provisions prohibiting sales at prices below cost. 

Concerning the effect of the disappearance of the independent dairyman from 
the business arena, Wisconsin’s State attorney general, John W. Reynolds, in 
commenting on criminal actions brought by his State under its own law against 
three large multiunit dairy processors, remarked : 

“There are many who feel that unless the illegal practices of some multiunit 
dairies can be stopped, most, if not all, of the independent dairies in Wisconsin 
will eventually be forced to sell out. 

“Communities which lose their independent dairies end up paying higher 
prices for milk. Jobs are lost, taxes are lost and the right and power to make 
decisions which affect the welfare of that community are transferred to the 
distant centers where the capital of that industry is controlled.” 

Thus it is crystal clear that not only is the small dairy processor injured 
when he is forced out of business, but the community as a whole is affected 
adversely contrary to the public interest. 

The Legislature of the State of Louisiana proscribed the trade practices set 
out in H.R. 10235 by its act of 1958, entitled “Orderly Milk Marketing Act.” 
Of particular interest here is a part of the preamble of that act which reads 
as follows: 

“Whereas it is the intent of the legislature to prevent the economic destruc- 
tion of many dairy farmers, dairy plants, ice cream dealers and resale merchants 
as a result of discriminatory trade practices by certain business organizations 
financially strong enough to sell below their own costs for an extended period 
of time, which presents a situation detrimental to the health, welfare and 
economy of the people of this State.” 

This law has been upheld by the U.S. Supreme Court, Schwegmann Bros, 
Giant Super Markets v. McCrory, Commissioner of Agriculture and Immigra- 
tion of Louisiana (361 U.S. 114) (decided November 23, 1959). 

Section 1 of the Oklahoma law is also of especial significance here since it 
clearly points up the harmful effects of the use of unfair trade practices. It 
is as follows: 

“SEcTION 1. LEGISLATIVE INTENT.—The practice being conducted by many dairy 
processing, wholesaling, and distributing plants in Oklahoma, in the subsi- 
dization of retail dealers, through secret discounts, and the furnishing of equip 
ment is forcing numerous dairy plants out of business, and is a practice which 
adversely affects the stable economy of Oklahoma. Such practice tends to re- 
duce the price paid to the dairy producer, increase the price paid by the con- 
sumer, and is detrimental to the welfare of the State.” 

This law was also upheld by the U.S. Supreme Court. Safeway Stores, Inc. vy. 
Oklahoma Retail Grocers Association, Inc., et al. (360 U.S. 334). 

Some State laws have been to a degree helpful in combating unfair trade 
practices in the dairy industry. But the enforcement thereof leaves much to 
be desired. We frequently hear the excuse given that those charged. with the 
enforcement of the laws do not bave the necessary funds or personnel with 
which to do the job. Also many States do not have laws proscribing the 
practices. 

As a practical proposition, since the practices are carried on to such a large 
extent in interstate commerce, the individual States are powerless to do an 
effective job of policing them. Thus, only the Federal Government has sufficient 
power to cope with this gigantic problem. 

Hereinabove we have outlined the problems presented by some of the unfair 
trade practices in the dairy industry. Of those practices sales of products at 
unreasonably low or below cost prices are by far the most destructive. 

We believe that the soundest approach to a solution of those problems is the 
enactment of H.R. 10235. 

H.R. 10235 would prohibit sales in or adversely affecting interstate commerce 
at unreasonably low prices (defined in the bill as prices below cost) where the 
effect would be to substantially lessen competition or tend to create a monopoly 
in any line of commerce or to injure, destroy, or prevent competition with any 
person who either grants or knowingly receives the benefits of such unreasonably 
low prices. 
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Under the language of H.R. 10235 the Federal Trade Commission would have 
jurisdiction which it sorely needs if the trade practices at which this bill is 
directed are to be halted. At the present time the FTC can only proceed against 
trade practices in “commerce” as defined in the FTC Act. That does not in- 
elude trade practices which “affect” interstate commerce. Thus, if a dairy proc- 
essing concern, doing business in interstate commerce, has a plant in one State, 
purchases its supplies, processes its products and sell the same wholly within 
the boundaries of that State, there is presented a difficult enforcement problem 
for the FTC. Frequently, under such circumstances, concerns proceeded against 
py the FTC defend on the ground that they are not engaged in interstate 
commerce. 

Under the provisions of H.R. 10235, this problem would be eliminated, for the 
jurisdiction of the I’'TC would be expanded to cover trade practices which are 
in or “affect” interstate commerce. 

H.R. 10235 would close up this serious loophole in the law and give the FTC 
a powerful weapon with which to attack the devastating trade practices out- 
lawed thereunder. 

Sales of dairy products at unusually low or below cost prices would come to 
an abrupt halt for the bill requires that if such prices are granted in one area 
the same prices must be granted in all areas where the seller does business. 

Even the giant processors could not afford to sell at unreasonably low or 
below cost prices in one locality to destroy local competition if they were com- 
pelled to sell at those same prices throughout their entire area of operation. 

Thus, the successful competitor would be the one who was the most efficient, 
gave the best service and sold the highest quality products and not necessarily 
the one with the biggest bankroll. 

Another vitally important feature of this bill is that which provides for pri- 
vate suits for treble damages and injunctive relief by persons injured as the 
result of the use of the trade practices enumerated in the proposed legislation. 
As this committee well knows, the Supreme Court of the United States on Jan- 
uary. 20, 1958, held that injured concerns would not be permitted to use section 
$3 of the Robinson-Patman Act in proceedings against unlawful sales at unrea- 
sonably low prices. Nashville Milk Company v. The Carnation Company, and 
Safeway Stores, Inc. v. Vanee (355 U.S. 373 and 389). 

There is also pending before the House Interstate and Foreign Commerce 
Committee another bill, H.R. 8841, which was introduced by Representative Tom 
Steed. Under the provisions of this bill the Federal Trade Commission would 
be authorized to issue temporary orders to cease and desist, pending the final 
outcome of its prosecution of a case. 

We would urge that H.R. 10235 be so amended as to provide for such tempo- 
rary orders to cease and desist. This is for the reason that frequently the 
prosecution of FTC cases before the Commission lasts literally for years, and 
when the cases are appealed to the U.S. courts of appeals and the U.S. Supreme 
Court further long delays are encountered before any final determination of the 
case is realized. 

All too frequently during the time that such extended litigation is in process 
the respondents’ competitors are destroyed or irreparably injured. It brings to 
mind the old saying that the “operation was successful but the patient died.” 
We prefer the services of the doctor to those of the undertaker. 

Wherefore, the National Independent Dairies Association strongly urges that 
H.R. 10235, amended as above suggested, be enacted into law as expeditiously 
as possible. Failure to enact such legislation, in our judgment, could mean the 
destruction of free and competitive enterprise in the dairy industry and the 
monopolization of that industry in the hands of a few national concerns. Thou- 
sands of small dairy processors have already disappeared from the market place, 
but we fervently hope that complete destruction of the small business segment 
of the dairy industry will be averted. 


[Reprinted from the June 1957 American Milk Review] 


SDITORIAL—DESTRUCTIVE COMPETITION 


The failure of a fair trade practices bill in Ohio is a blow to the dairy in- 
dustry’s efforts to extricate itself from the morass of destructive competition 
in which it is mired. The respect enjoyed by Ohio gives it an influence that 
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extends far beyond its political boundaries. Other legislatures facing similar 
decisions will, to a degree, be affected by the debate and action taken at 
Columbus. 

The unfavorable vote was probably the least of the misfortunes that befel] 
the dairy industry. Far more serious in our estimation was the division of the 
industry that was exhibited. Despite the fact that the bill had the support of 
the Ohio Dairy Products Association the active opposition of certain powerful 
segments of the dairy industry contributed to its defeat. 

We can view the result only with distaste and foreboding. It tends to give 
substance to the basic evil in the competitive situation. The evil, expressed in 
terms of unjustified discounts, free equipment and services, extensive loans, and 
outright gifts of cash, transform competition from a contest based on quality, 
service, and efficiency into a contest of financial strength. The victory goes to 
the biggest bankroll. 

Such a condition is bad for the industry and bad for the country. It breeds 
a cynicism, a corrosion of the moral foundations upon which society rests. 

We visited a magnificent plant a few weeks ago. It represented the best in 
milk processing equipment and design. Here was industrial management at 
its best. Here were the old virtues of thrift, of sound financial management, of 
service, of quality plus enlightened labor relations, progressive mechandising, 
and a high sense of industrial responsibility. By all the standards of the free 
enterprise philosophy this plant was a model. Yet it was struggling. It was 
struggling because it did not have a bankroll big enough to meet the deals that 
some of its competitors were offering. Of what avail are integrity, merit, and 
quality against a 12-percent discount with a new car thrown in? 

This situation is not a mere matter of business relationships. This touches 
the very heart of the ethical and moral concepts that are the basic framework 
of civilization. A bribe is a bribe whether it is used to buy a vote or a stop. 
The demoralizing influence of such practices upon the industry is surpassed by 
the shameful deterioration of moral standards that they represent. 


Mr. Mack. I have one question. You indicated you were liaison 
officer for the Federal Trade Commission. 

Mr. Dantev. That was one of the many duties. 

Mr. Mack. You did make that statement ; did you not ? 

Mr. Dantet. I made that statement in this sense: I was called on 
by Members of Congress, as Secretary of the Federal Trade Commis- 
sion, and then it was my job to contact Congress, if necessary, talk 
with them, and appear before appropriations committees urging more 
money, and I would like to say right there, I agree with Chairman 
Kintner 100 percent that he doesn’t have the staif to do this job as it 
should be done. There is no question about that. 

Mr. Mack. You also indicated that in this capacity you had occa- 
sion to do liaison work with the White House. 

Mr. Dantex. That is when they called the Secretary. That is the 
general funneling office for all outside calls. 

Mr. Mack. My experience has been that it wasn’t the Secretary’s 
office that had liaison. Such people as Sherman Adams called di- 
rectly the Chairman of the Commission, and that is the reason I raised 
the question as to the function. 

Mr. Dantet. My liaison position did not extend that high, insofar 
as those questions would come to the Chairman of the Federal Trade 
Commission, whoever he was. Let me explain what I meant in that 
connection as the Secretary of the Commission. 

Mr. Mack. You handled routine matter ? 

Mr. Danrev. I handled routine matters for Congress and other 
agencies of the Government and it was a general job, you might say, 
insofar as that is concerned. I did not mean to leave the impression 
I was designated as a special liaison man with anybody, but as Secre- 
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tary of the Commission I was called on to give answers by members 
of your office maybe, or anybody else’s office. 

Mr. Mack. I only want the record to properly refiect the statement 
that you are making and the question I asked are clarifying in nature. 

Mr. Dantet. I appreciate that. é: 

Mr. Mack. I distinctly understood you to say that while you may 
not have had the title, it was your function and responsibility—— 

Mr. Danteu. I did not mean to leave that impression. 

Mr. Mack. At the time to serve as the liaison officer. 

Mr. Danret. I did not mean to leave that impression. 

Mr. Mack. I hope you can explain it satisfactorily and if necessary 
we will read what you said at the time. I want only the record to be 
clear. 

Mr. Dantet. I want it to be clear, too, sir. 

Mr. Mack. If you served as a liaison officer without having the 
official title at times to Congress and to the White House, then I would 
want that to be in the record. 

Mr. Danie.. You are exactly right, sir. If I may explain that 
again, as Secretary of the Federal Trade Commission 

Mr. Mack. I think I understand you. 

Mr. Danret. I answered requests in that way. I don’t mean to 
say that I represented the Commission in handling overall liaison 
work for the Commission; no, sir, if I said that. 

Mr. Mack. I think I understood you correctly, but I wanted the 
record to accurately reflect what you actually meant. 

Mr. Danrev. That is exactly right. I appreciate your bringing 
that up. Speaking so hurriedly and trying to get cn here, I may not 
have phrased it properly, and I appreciate your bringing that up, sir. 

Mr. Mack. I will give you another opportunity to see if I do under- 
stand you correctly. You were secretary ? 

Mr. Dantet. That is right, sir. 

Mr. Mack. And we are all very familiar with that office. 

Mr. Danreu. Yes, sir. 

Mr. Mack. Then you say that in that capacity you had to give cer- 
tain information to various people? 

Mr. Danteu. I would give that information. 

Mr. Mack. I think you said it was channeled through that office, 
the office of the Secretary. 

Mr. Danret. Well, most everything that is done with the Commis- 
sion is channeled through the Secretary of the Federal Trade Com- 
mission. 

Mr. Mack. Then, wouldn’t you say that I am correct in the state- 
ment that I made? 

Mr. Dante. That I gave out information? I gave out official in- 
vane of the Federal Trade Commission’s actions. That is what 

id. 

Mr. Mack. That is right. That is channeled through the Secre- 
tary’s office. General information of that nature is charged through 
the Secretary’s office. 

Mr, Dantex. That is correct, sir. 

Mr. Mack. Then as former Secretary of the Federal Trade Com- 
mission you can state that routine inquiries of various kinds are nor- 
mally made through the Secretary’s office 
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Mr. Danret. Routine inquiries, I would say so; yes, sir. 

Mr. Mack. Any routine status report and things of that nature 
which come through the Secretary’s oflice ? 

Mr. Dantieu. That’s right, and : any official action of the Commission 
would come through the Secretary’ s office, and all of the keeping of 
the records was under my responsibility. 

Mr. Mack. I am glad to clarify that. 

So if an administrative assistant to the President wanted routine 
information, he could get it from the Secretary’s office, could he not? 

Mr. Danret. Anybody. A member of the public could. 

Mr. Mack. Thank you. 

That is all I have. 

Any other questions? 

Mr. Drneetx. No questions, Mr. Chairman. 

Mr. Guenn. No questions. 

Mr. Mack. Thank you very kindly. 

Thank you, Mr. Chairman. 

Our next witness today is Mr. C. M. McMillan, of the National 
Candy Wholesalers Association, Inc. 


STATEMENT OF CLARENCE M. McMILLAN, EXECUTIVE SECRETARY, 
NATIONAL CANDY WHOLESALERS ASSOCIATION, INC. 


Mr. McMuuxan. Mr. Chairman and gentlemen, with your permis- 
sion, I will take only about 5 minutes, and ask that my statement be 
included in the record. 

Mr. Mack. We would have no objection to only 5 minutes and at 
this point we will have your entire statement inserted in the record. 

(The statement follows :) 


STATEMENT OF CLARENCE M. McMILLAN, EXECUTIVE SECRETARY, NATIONAL CANDY 
WHOLESALERS ASSOCIATION, INC. 


My name is Clarence M. McMillan. I am executive secretary of the National 
Candy Wholesalers Association, Inc., with headquarters in Washington, D.C. 
This is an organization of 850 independent wholesalers of candy and related food 
items. They are located in almost every State in the Union. 

All of the wholesaler members we represent are known as independent distrib- 
utors. All of them sell primarily to the independent retailer, such as the grocery 
store, drugstore, luncheonette, filling station, and cigar counter. They provide 
these retailers with services and supplies which could not be obtained generally 
if the wholesale distributor was eliminated from the economy. 

The wholesale distributor accounts for the distribution of about half of the 
candy industry’s volume, which amounts to over a billion dollars a year at mant- 
facturer prices. Candy and chewing gum together amount to over $2 billion at 
retail. 

The other half of the confectionery production is distributed by the chains and 
direct-buying retailers, such as department stores and local groups of super- 
markets. While these latter groups may not be classed officially as chainstores, 
their methods of buying and selling are comparable to the larger chains. 

It is the purpose of our testimony to point up some of the selling tactics of the 
chains and direct-buying retailers which H.R. 10235 is designed to prohibit; 
namely “loss leader” selling. It is our purpose to show the need for remedial 
legislation of this kind if there is going to be a halt to the gradual elimination 
of the small independent retailer and his supplier, namely the small independent 
wholesaler such as those we represent. 

It will not be my purpose to try to tell the committee that the competitive 
conditions in the buying and selling of confectionery have alone brought about 
the mergers, acquisitions, and failures which have reduced the ranks of the 
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small independent retailers, as well as the ranks of the wholesalers. But I 
pelieve confectionery is an important factor in this picture. 

Candy is a specialty that requires a particular type of warehousing, selling, 
servicing, and merchandising, and normally represents one of the most profitable 
aspects of a retailer’s business. Therefore, I would like to point up what is 
happening in the sale of confectionery as a result of the growth of the chains 
and other large mass buyers. And I would like to emphasize the fact that the 
candy industry is the 11th largest food industry in total volume and that a 
substantial portion of its products, estimated to be as much as 35 percent, are 
sold through the food stores. 

To show that the chainstores have been gaining in the sale of candy in recent 
years I call your attention to the figures published by the U.S. Department of 
Commerce in its annual study entitled “Confectionery Sales and Distribution.” 
In its report on the last study, made for the year 1958, chainstores accounted 
for 29.4 percent of the distribution of all candy produced in this country—an 
increase of 4 percent in 1958 over 1957. This has been a gradual climb in the 
jast 12 years from 18.9 to 29.4 percent. During this same period sales direct 
to independent retailers dropped from 15.6 to 10.3 percent, and sales to whole- 
salers dropped from 52.1 to 44.5 percent. 

We are all familiar with the tremendous mortality rate for independent food 
retailers during this period; therefore it is not surprising to note also what 
has happened to wholesalers of candy. Referring to testimony which we gave 
before the House Small Business Committee in 1950, we find that the number 
of wholesalers supplying candy to the independent retailers was 8,500. Our 
total today is a little over 5,000. 

It is our belief that the trend toward domination of candy distribution by 
chains has been brought about largely by the lower prices which these mass buyers 
have offered the consumer. While their lower prices are frequently due to 
competitive buying advantages which these mass buyers have obtained over the 
wholesaler suppliers of their independent retailer competitors, their use of candy 
and gum as a loss leader is a common practice which can be easily documented 
through the advertising in the daily papers. Of course, their merchandising is 
built upon loss-leader selling, but it seems that candy and gum have been found 
to be among the best attractions for consumer trade when presented as a loss 
leader. 

We would like to offer the committee the published record of the fact that 
the chains are continuously and consistently underselling the independent re- 
tailers on candy. In some cases their advertised prices are even lower than the 
price which the wholesaler pays to the manufacturer, not to mention the price 
which the retailers pay to the wholesaler. May we call your attention to some 
of these advertisements which have appeared in newspapers throughout the 
United States in recent months? 

Loss-leader advertising —Here is an advertisement by a chain drugstore in 
the Oakland, Calif., Tribune of June 3, 1959 (which I identify as ex. 1), fea- 
turing ‘all popular brands of chewing gum at 49 cents per carton.” These are 
cartons of 20 packs of 5-cent gum which at that time cost the wholesalers 55 
cents and are sold to the independent retailers at anywhere from 58 to 65 cents. 
So if this drug chain pays the same price as the wholesaler, it is losing 6 cents 
per carton, plus all its cost of operation. 

In the same advertisement there is offered popular brand candy bars at 79 
cents for a carton of 24 5-cent bars. This is listed as a “$1.20 value.” Most 
of the items mentioned in the ad cost the wholesaler 80 cents, which the whole- 
saler ordinarily sells to the retailer at 85 to 90 cents per box, and the inde- 
pendent retailer in turn sells for $1.20, at 5 cents a bar. 

From the very opposite end of the country at Waterville, Maine, we have 
and adevrtisement from the Waterville Morning Sentinel of May 28, 1959, featur- 
ing a “regular 23-cent value of marshmallows, a 10-ounce package, at 10 cents.” 
A comparable package of the same weight and same retail value costs the 
wholesalers $1.78 per dozen, which is just under 15 cents per package. The 
wholesaler would normally sell this package to the retailer at about 18 cents 
a package. Thus, this supermarket chain is offering this marshmallow package 
at 50 percent below what it costs the wholesaler—almost 100 percent below what 
it normally would cost the retailer. I offer this as exhibit 2. 

From the Newark, N.J., Evening News of Thursday, April 30, 1959, I offer 
as exhibit 3 an advertisement by a chainstore of popular brand chewing gum 
at “six packs for 15 cents.” As part of this exhibit, I offer the invoice of a 
wholesaler from the manufacturer of one of these popular brand gums showing 
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the cost of this to the wholesaler at 55 cents a box, which figures 16% cents 
for six packs. The independent retailer would normally be required to pay at 
least 18 cents a package for this gum, and he would normally expect to sell it at 
anywhere from 20 to 25 cents a package. 

Again, from Newark, N.J., the Newark Evening News of Tuesday, June 9 
1959, carries a drugstore advertisement of popular brand gums and mints, 
listed as a regular $1 value, at the special price of 59 cents. This is for 20 
packs of gum or mints. As pointed out before, the invoice cost to the whole 
saler on this item was, at that time, 55 cents, and he would normally sell it to 
the independent retailer at from 60 to 65 cents. I offer this as exhibit 4. 

Back to California, a chain drugstore advertisement in the Modesto Bee of 
Wednesday, May 13, 1959, features individual 5-cent candy bars at 3 cents, 
which comes to 72 cents for a box of 24 bars. The wholesaler pays from 75 
to 80 cents for all of his 5-cent candy bars, and naturally has to sell them to 
the retailer at a higher price. This is exhibit 5. 

In the same publication on Sunday, May 24, 1959, a different drugstore chain 
features “regular 5-cent candy bars, choice of two for 5 cents” (and they list the 
names of the popular brands). This figures 60 cents a box for bars which cost 
the wholesaler 80 cents a box of 24. This is exhibit 6. 

The same drugstore advertises in the Modesto Bee on Sunday, June 7, 1959 
“regular 5-cent gum, mints, and candy bars, two for 5 cents.” This figures 50 
cents a box for a carton of 20 packs of gum and mints, and the wholesaler pays 
55 cents to the manufacturer. A comparison on candy bar prices is shown 
above in the comment on exhibit 6. I offer this as exhibit 7. 

This cut-price advertising of candy is not confined to 5-cent items, however, 
as illustrated by a chain drug advertisement in the Modesto Bee, Sunday, May 
17, 1959, which features 55-cent popular brand “mammoth” bars at three for 
94 cents. This costs the wholesaler $4.56 a dozen normally, but I was told 
by a member that at about this time this particular manufacturer had given 
a general promotional allowance of 36 cents a case which would reduce the 
wholesaler’s price to $4.20 per dozen, which would still mean an invoice cost of 
85 cents per bar, or $1.05 for three. Yet, this drugstore offers them for just 
over 31 cents each. This is exhibit 8. 

In the Philadelphia Evening Bulletin of Wednesday, October 1, 1958 (ex, 
9), We see a 7-ounce bag of caramels offered for 19 cents. The nearest thing to 
it, which the wholesaler has, in the same brand is an 8-ounce bag which retails 
for 29 cents, a difference of 10 cents a bag for 1 additional ounce. On the same 
page are butterscotch balls in a 6-ounce bag at 19 cents. This normally costs 
the wholesaler about 15% cents, and the wholesaler expects to get about 21 
eents for it, as it is designed to sell at retail for 29 cents, again a price lower 
than the independent retailers can sell it. 

On the same page is a 5-ounce package of cherries, advertised at 33 cents, 
This normally costs the wholesaler 50 cents a package and is sold to the inde 
pendent retailer at about 70 cents and is designed to retail at anywhere from 
95 cents to $1. Yet, this chainstore has it at 33 cents, about 17 cents lower 
than the wholesaler’s normal cost. 

In exhibit 10, an advertisement of a food chain in Philadelphia, Pa., I call 
your attention to only one item; namely, chocolate kisses, a 5-ounce package at 
29 cents, which is the same package for which the independent retailer has to 
try to get 39 cents. The wholesaler’s normal cost on that item is about $2.58 
a dozen, or 21% cents each, and he would normally expect to sell it to the 
retailer for about $3.30 a dozen, which figures 27% cents to the independent 
retailer as against the chainstore’s sale price of 29 cents. 

In exhibit 11, we have some of the same ridiculous situations showing up 
in a chain drugstore in St. Louis, Mo., with regular 29-cent bags of a well- 
known brand of orange slices or spearmint leaves, being offered at 19 cents. 
And there is also shown an 85-cent value of gum and jelly assortments being 
offered at 39 cents. 

These are just the few advertisements showing comparative prices and costs 
that we had in our files. In the short period of time since the announcement 
of the committee’s hearings we did not have time to procure more recent ad- 
vertisements but we are sure the loss-leader selling of confectionery is going 
on daily. I’m sure that if we had more time we could come into this hearing 
room with a stack of advertisements several feet high, all showing candy being 
sold at ridiculously low prices by the grocery and drug chains. 

Now we would not have the committee believe that the prohibition of loss 
leaders would entirely eliminate the lower prices which the large mass buyers are 
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able to offer in competition with the wholesalers and independent retailers. We 
feel that there is a combination of “loss-leader” sales and discriminatory buying 
advantages that these mass buyers hold. 

We question whether these chains can continually and consistently sell candy 
at the extremely low prices that they do if they are not in fact receiving 
discriminatory prices, advertising allowances, promotional allowances, or other 
concessions not granted to the wholesaler and independent retailer. We 
pelieve that there is a growing number of price discriminations resulting from 
the fact that Congress has not enacted the equality of opportunity bills, H.R. 
ti and S. 11. These bills, as you know, are designed to plug the loophole in 
the Robinson-Patman amendment to the Clayton Act resulting from the Supreme 
Court’s decision in the Standard Oil of Indiana case. 

We believe, also, that in advertising allowances, especially so-called coopera- 
tive advertising allowances, lies a large part of the cause of discriminations. 
We understand that in the confectionery industry these range from 2 to 10 
percent of the value of the goods bought. Many of these advertising allowances 
are published and are known to the independent wholesaler and re- 
tailer. But the fact is that the wholesaler and his retail customers cannot 
avail themselves of these allowances because they cannot do group advertising. 
So this automatically gives the chains an advantage of from 2 to 10 percent 
over the purchase price the wholesaler pays. 

We have, therefore, respectfully urged upon Congress in previous testimony 
that there should be some way to require the manufacturers to offer the whole 
saler and his customers a “reasonable equivalent” in lieu of advertising allow- 
ances. Section 2(d) of the Robinson-Patman amendment to the Clayton Act 
says that a seller must make allowances available “on proportionally equal 
terms” to competing customers. And the FTC has ruled in the Kay Windsor 
Frock case that advertising and promotional allowances are not available “un- 
less they are made known to competing customers.” 

But these and other deficiencies in the present law simply serve to emphasize 
all the more the need for strong legislation to prohibit “loss-leader’” selling. 
We know that it is necessary for Congress to take one thing at a time, and 
we believe that the time has now come for favorable action on this type of 
legislation. 

We believe a bill of this type will go a long way toward enabling the inde 
pendent retailer to compete with the large mass buyers, particularly on a 
specialty food item having the variety which confectionery has and which thus 
requires a specialized selling, merchandising and servicing effort of the candy 
and tobacco wholesaler. And we want to thank the committee for this op- 
portunity to outline the need from our standpoint for such legislation. 


Mr. McMiian. Yes, sir. Thank you. 

Mr. Mack. You may proceed. 

Mr. McMirtan. Just one or two points to indicate that the confec- 
tionery industry is concerned about this legislation and in favor of it 
because our industry is a significant part of the food industry. I 
do not think it is generally known that this is a billion dollar industry 
at wholesale, including chewing gum, which confectionery is about $2 
million retail. 

Mr. Mack. Could I clarify a point? This is a jobbers’ association ? 

Mr. McMirian. That is right. It is wholesale distributors. 

Mr. Mack. It has nothing to do with manufacturing * 

Mr. McMiuan. No, sir. We serve the independent distributors 
throughout the country and distribute about half of the confectionery 
volume. The chainstores and other direct buying groups distribute the 
other half. 

It is the purpose of our testimony to point up some of the selling 
tactics of the esis and direct-buying retailers which H.R. 10235 is 
designed to prohibit ; namely, loss-leader selling. 

It is our purpose to show the need for remedial legislation of this 
kind if there is going to be a halt to the gradual elimination of the 
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small independent retailer and his supplier; namely, the small inde- 
pendent wholesaler such as those we represent. 

I would like to point out it is not our purpose to try to tell the com- 
mittee that competitive conditions in the buying and selling of con- 
fectionery have alone brought about the mergers, acquisitions, and 
failures which have reduced the ranks of the small independent re- 
tailers as well as the ranks of the wholesalers, but I believe confee- 
tionery is an important factor in this picture. 

IT point out that candy is a specialty that requires a particular type 
of warehousing, selling, servicing, and merchandising. ; 

I point out that the chainstores have gained steadily over the past 
10 years and that the wholesalers and independent retailers have lost 
confectionery volume in the last 10 years consistently. 

We believe this is due to the continuous and consistent underselling 
of the independent retailers on candy, and I brought with me today, 
and I call your attention, beginning on page 3, “Loss Leader Adver- 
tising,” to a number of exhibits which I offer for the committee’s files 
and which I summarize on pages 4, 5, and 6 of loss-leader use of 
candy and gum. 

Mr. Drncext (presiding). Without objection, Mr. McMillan, they 
will be received for the files. 

Mr. McMitian. Thank you. 

Those loss leaders are as much as 50 percent below the invoice cost 
of the wholesaler, not the retailer, but the wholesaler. 

Then on page 7, if I may read a paragraph, I would like to say 
that we would not have the committee believe that the prohibition of 
loss leaders would entirely eliminate the lower prices which the large 
mass buyers are able to offer in competition with the wholesalers and 
independent retailers. 

We feel that there is a combination of loss-leader sales and dis- 
criminatory buying advantages that these buyers hold. 

I point up in the succeeding paragraphs the discriminatory prices, 
advertising, allowances, promotional allowances, and other things 
which other legislation has attempted to correct, and which we have 
supported, but which has not been acted upon favorably. 

On page 8, I would like to conclude with this statement : 

But these and other deficiencies in the present law simply serve to emphasize 
all the more the need for strong legislation to prohibit loss-leader selling. We 
know that it is necessary for Congress to take one thing at a time, and we believe 
that the time has now come for favorable action on this type of legislation. 

In conclusion, we want to thank the committee for this opportunity 
to outline the need from our standpoint for such legislation. 

Mr. Dineei. We certainly appreciate your kindness in appearing 
today and your very helpful statement. 

Mr. Mack. Thank you very much. 

Are there any questions ? 

Mr. Dinceixt. No questions, Mr. Chairman. 

Mr. Mack. Thank you for your statement. 

Mr. McMitian. Thank you. 

Mr. Mack. It has been called to my attention that we have another 
witness here by the name of Ellis. 

Is Mr. Ellis here? 
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STATEMENT OF OTIS H. ELLIS, GENERAL COUNSEL, NATIONAL OIL 
JOBBERS COUNCIL 


Mr. Exuis. Yes, Mr. Chairman. 

Mr. Mack. Mr. Ellis, it had been called to my attention earlier that 
you had a plane to make very shortly. 

Mr. Exuts. That is right. 

Mr. Mack. It slipped my mind momentarily and for your con- 
yenience, if you would only take a few minutes, I think I will permit 
you to testify so that you can make your plane. 

Mr. Extis. I would appreciate it. The statement is very short. 

Mr. Mack. Mr. Ellis, we are very happy to accommodate you. 

Mr. Exuis. Thank you, very much, Mr. Chairman. 

My name is Otis H. Ellis. I am engaged in the general practice 
of law, maintaining offices at 1001 Connecticut Av enue, Washington, 
D.C., and appear here today on behalf of and in my capacity as 
general counsel for the National Oil Jobbers Council. NOJC is in 
effect a federation of 33 State and regional associations of independ- 
ent oil jobbers, representing jobbers in 40 States. 

Following is a list of the membership of the National Oil Jobbers 
Counsel : 

Alabama Petroleum Association, Inc. 

Arkansas Independent Oil Marketers Association. 

California Petroleum Marketers Council (Jobber Division). 

Colorado Petroleum Marketers Association. 

Connecticut Petroleum Association. 

Empire State Petroleum Association (New York). 

Florida Petroleum Marketers Association, Inc. 

Georgia Oil Jobbers Association. 

Illinois Petroleum Marketers Association. 

Independent Oil Men’s Association of New England (Vermont, 
Maine, Massachusetts, Rhode Island, New ‘Hasapehive and Connec- 
ticut). 

Indiana Independent Petroleum Association, Inc. 

Intermountain Oil Jobbers Association (Utah, Idaho, and Nevada). 

Iowa Independent Oil Jobbers Association. 

Kentucky Petroleum Marketers Association (jobber division). 

Louisiana Oil Marketers Association (jobber division). 

Michigan Petroleum Association. 

Mississippi Oil Jobbers Association. 

Missouri Petroleum Association. 

Nebraska Petroleum Marketers, Inc. 

North Carolina Oil Jobbers Association. 

Northwest Petroleum Association (Minnesota and North Dakota). 

Oklahoma Oil Jobbers Association. 

Oregon Oil Jobbers Association. 

Pennsylvania Petroleum Association. 

Petroleum Marketers Association of New Mexico (jobber divi- 
sion). 

South Carolina Oil Jobbers Association. 

South Dakota Independent Oil Men’s Association. 

Tennessee Oil Men’s Association. 

Texas Oil Jobbers Association. 
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Virginia Petroleum Jobbers Association. 

Washington Oil Marketers Association. 

Wisconsin Petroleum Association. 

Wyoming Oil Jobbers Association. 

For the benefit of those members of the subcommittee who are not 
familiar with an oil jobber’s activities, I would like to briefly describe 
the role the jobber plays in the distribution of petroleum products 
throughout the Nation. Oil jobbers sell and deliver approximately 
30 percent of all gasoline sold to service stations. In addition, 
jobbers distribute well over 50 percent of all petroleum products sold 
to the farmers; 50 percent of the imported commercial fuel oils; and 
85 percent of the fuel oil delivered to the homes of the Nation for 
heating purposes. 

When the bill, H.R. 10235, was referred to the legislative com- 
mittee of the council for consideration and recommendations for 
action by the total membership, it was our belief, now proven er- 
roneous, that this bill would not receive consideration at this session 
of Congress. It was the feeling of the legislative committee that the 
potentials of the provisions of this bill were submitted to the re- 
spective member associations for study and consideration with the 
understanding that a formal policy thereon would be reached at our 
next meeting in November. 

When we learned that the bill was being made the subject of hear- 
ings by this subcommittee, it then became necessary to place the mat- 
ter before the executive committee of the council for authority as to 
what action, if any, I should take relative to these hearings. 

It was the unanimous opinion of the executive committee that I 
should appear and oppose the bill, primarily because the provisions 
contained therein are contrary to the general policy of NOJC which, 
in substance, provides that we do not believe that legislation which 
seeks to preserve competition by strangling it is to the best interests 
of the American economy and further that we do not believe that 
legislation which would impose restraints on hard-working, ingenuous 
and progressive smal] businessmen would be of benefit to small busi- 
ness but, to the contrary, would be a detriment. 

It is our current feeling that the language in this bill is such that 
it would take the course 20 years to completely interpret the limita- 
tions intended, and the small business group that I represent has 
neither the money nor the time to stay in court that long. It is our 
feeling that these hearings will be most helpful to us, as well as to 
many other groups of small businessmen, since they will provide 
us with the arguments of the proponents as well as the opponents, 
thus enabling us to better determine whether or not we should con- 
tinue to oppose the principles embodied in the bill or whether we 
should make suggestions as to modifications which would make the 
bill palatable enough for our acceptance. 

We are therefore hoping that after these hearings no further action 
will be taken on the bill, other than in the interim between now and 
the next session of Congress wide distribuion be made of a digest of 
the pro and con arguments on the bill to small business groups so that 
each of these groups could relate the implications of the legislation 
to their own particular class of business and determine whether or not 
it would be good or bad for them. If this is done ,it will mean that 
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when the Congress reconvenes next year, the Members of Congress will 
be able to obtain the beneficial help of enlightened small businessmen 
who have studied the measure and who can state in clear and concise 
terms how the bill would affect them. Certainly our organization 
would like this additional time for further study with a view toward 
assisting this subcommittee more specifically at the next session of the 
Congress. 

Inasmuch as I think that only an act of God could get this bill 
through Congress at this session, either in its present or an amended 
form, I will withhold discussion of our more specific objections at 
this time. 

Our position on this matter should not be interpreted as meaning 
that we do not have our problems in the marketplace. As a matter 
of fact, the independent oil jobber, as well as the independent dealer 
or service station operator, has been suffering extreme difficul- 
ties for several years. We feel, however, that before legislative 
remedies are prescribed for jobber ailments we should be very certain 
that the cure will not cause more damage than the disease itself. 

We therefore urge this subcommittee to be cautious in its delibera- 
tions on this proposed legislation, for oftentimes a legislative remedy 
that might be of help to the small business wholesalers and retailers 
of one commodity would strangle another group of small business- 
men to death. 

I thank you very much, Mr. Chairman. 

Mr. Mack. Thank you very much. 

We are glad to accommodate you since you had a plane leaving 
very shortly. 

Mr. Exxis. I appreciate it very much, Mr. Chairman. 

Mr. Mack. I do not intend to delay you long with questions, but 
I did notice that Chairman Kintner this morning indicated that he 
had authority in the Clayton Act to investigate an act against sales 
below cost. 

Have you an opinion on this matter? 

Mr. Eris. I am under the impression that from the law now in ex- 
istence there is authority to cure most of the ailments that I have 
heard here discussed at these hearings. 

Mr. Mack. Do you share the view which has been expressed by 
some of the witnesses that the FTC has not been vigorous enough 
in the prosecution ? 

Mr. Exxis. I will not say that they have not gone vigorously 
enough, and I refer now only to oil industry matters. I would say 
that it is quite possible that they do not have the manpower to do 
the job as quickly as it should be done in order to grant. relief to 
small businessmen who need it. 

Mr. Mack. Thank you very much, Mr. Ellis. 

Mr. Exxis. Thank you, sir. 

Mr. Mack. Our next witness is Mr. D. Beryl Manischewitz, National 
Association of Manufacturers, Washington, D.C. 
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STATEMENT OF D. BERYL MANISCHEWITZ, CHAIRMAN, MAp. 
KETING COMMITTEE, ACCOMPANIED BY HARVEY CROW, 
ASSOCIATE GENERAL COUNSEL, NATIONAL ASSOCIATION oF 
MANUFACTURERS 


SALES BELOW COST 


Mr. Maniscuewitz. My name is D. Beryl Manischewitz, chairman 
of the board of the B. Manischewitz Co., and I am appearing here 
as chairman of the Marketing Committee of the National Associ lation 
of Manufacturers, and as a represent: itive of that association of some 
20,000 member enterprises from every industry classification and ey ery 
section of the country. Our membership, in fact, ranges from the 
smallest to the largest of manufacturers who, together, are respon- 
sible for the production of an estimated 75 percent of the Nation’s 
production and processing of goods. Some 83 percent of our member- 
ship falls within the commonly accepted definition of small business, 
employing fewer than 500 employees; nearly half of our members 
employ fewer than 100 employees and about one-fourth employ fewer 
than 50 employees. We feel, therefore, that we are representative of 
the points of view of all segments of the industrial community and 
are familiar with many of the problems they face in the efiicient 
production and distribution of goods for the consuming public. 

This bill proposes to amend the Federal Trade Commission Act by 
adding a new section which would declare certain enumerated prac- 
tices to be unfair and dec ‘eptive acts in commerce, and thus unlawful. 
The bill borrows for its framework the language of section 3 of the 
Robinson-Patman Act, but in the restatement of language as a pro- 
posed amendment to the Federal Trade Commission Act it makes sev- 
eral significant modifications, the full impact of which cannot be de- 
termined with any certainty in advance. 

The proponents of the bill have labeled it as one to prevent “sales 
below cost” and “loss leader sales” and have dwelt primarily upon 
that one provision of the bill relating to sales below cost. This has 
tended to cloud the real issues and to obscure other very significant 
aspects of the bill. 

I should like to introduce the gentleman on my right. He is Mr. 
Harvey Crow, associate general counsel for the National Association 
of Manufacturers and is a legal expert, particularly in matters of 
this kind. 

From an overall point of view, the very purpose of this proposal 
constitutes a backward step in antitrust goals, in economic progress, 
and certainly in the achievement of orderly, efficient marketing. It 
puts new and insurmountable obstacles in the way of modern- day 
efforts to reduce the cost of moving goods from our factories to our 
consumers. 

Quite apart from the legal conflicts, inconsistencies, and general 
confusion which attorneys find would be introduced into exist ing law, 
the proposal has some fundamental faults which will mark it as in- 
effectual in the marketplace. 

Industry will not be outdone by anyone in its firm opposition to 
monopoly and restraint of trade in its marketing practices. Our 
association has consistently opposed monopolistic “practic es by any 
segment of the economy, and has stood for full and fair enforcement 
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of the antitrust laws. The basis for our opposition to the bill is that 
it will not work and is unnecessary. 

The progress of marketing techniques in even one man’s lifetime is 
great enough to observe that the more inhibitions we place upon free 
economic action, the more we seek to help someone, some company, 
some industry through artificial means, the higher the price someone 
else must pay. ‘That price cannot be imposed upon whomever we 
choose. It will be paid by consumers; they always must subsidize the 
protected element. | 

It seems to us that the fundamental weakness of H.R. 10235 and 
its companion measures is that they substitute somewhat arbitrary 
judgment criteria for the action of the marketplace. One of the 
stated purposes of these bills is “to strengthen independent competi- 
tive enterprise * * *.” Actually their effect, as I intend to show, will 
clearly be to foster the growth of monopoly, deaden the impact of 
market forces on the level of prices, and add to the complexities in- 
herent in the marketing and distribution of goods and services. 

Our growth has occurred in an atmosphere of open competition. 
Prices, in general, have been established by the ebb and flow of sup- 
ply and demand. It has been always recognized that prices are inter- 
related and interdependent and the advantage is with the nimble who 
can best adjust to the changing environment. But with the oppor- 
tunities which this environment provides, small firms have grown 
large and consumers have been benefited from an ever-increasing flow 
i ever more diversified variety of goods and services. 

The new issues in this measure fundamentally are two, one of com- 
pulsion and one of prohibition. Compulsory, nationwide, uniform 
pricing is unworkable and incompatible with the consumer interest 
because it plainly deprives some consumers of the fruits of efficient 
distribution and forces them, in fact, to subsidize the purchases of 
others. The prohibition against sales below costs is equally unwork- 
able and in this case is discriminatory against both sellers and con- 
sumers, for it robs the less efficient businessman of his freedom to 
compete. 

H.R. 10235 would declare three types of practices to be unfair and 
deceptive acts or practices in commerce within the meaning of section 
Sof the FTC Act. 

1, Discrimination between competitors of purchasers: The first 

ractice proposed to be dealt with by H.R. 10235 is discrimination 
C sellers against competitors of a favored purchaser. 

On its face, the bill seems to apply only to discounts, rebates, allow- 
ances, or advertising service charges, granted by a seller to a pur- 
chaser, which are not available at the time of the transaction to com- 
petitors of such purchaser “in respect of a sale of goods of like grade, 
quality, and quantity.” Read literally, the provision does not pro- 
hibit different prices, nor does it prohibit quantity discounts, rebates, 
or allowances, but merely requires that the same allowances be granted 
to competing purchasers of like quantities of the same grade or qual- 
ity. Under this provision, therefore, a seller could lawfully make 
two different prices to competing buyers and would not violate the 
proposal unless any discounts, allowances, or rebates involved in the 
transaction were different. 
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If this is a fair interpretation of the first provision of H.R. 10235, it 
cannot logically be considered a prohibition against discrimination 
in price in the sense that section 2 of the Clayton Act deals with such 
matters. If, however, H.R. 10235 is to be construed as an adjunct to 
our antitrust laws, it is a radical departure from the traditional con- 
cepts of those laws since any discrimination coming under its terms 
is made illegal regardless of their purpose or effect. 

In other words, any covered discrimination is made unlawfyl 
whether or not it tends to promote monopoly, lessen competition, or 
injure competitors of the seller, the buyer, or their respective custom. 
ers—a complete reversal of the Clayton Act standards of legality, 

Moreover, as this committee knows, the Clayton Act makes certain 
exceptions and provides certain defenses to what otherwise would be 
unlawful price discriminations. 

For example, it provides that nothing in that statute shall prevent 
differentials making due allowance for saving in cost. 

It also provides a complete defense to an accused seller who is able 
to show that his lower price was made in good faith “to meet an 
equally low price of a competitor.” 

On the other hand, H.R. 10235 would impose a rigidity of pricing 
upon American industry which would impede rather than promote 
the vigorous, fair, and effective competition which has always been 
the objective of our antitrust policy. If H.R. 10235 is to be con- 
strued as an additional prohibition against price discrimination it 
would also necessarily be in irreconcilable conflict with section 2 of the 
Clayton Act since a lawful price difference under that statute would 
be an unlawful price difference under H.R. 10235. Such a situation 
would place businessmen in an impossible dilemma. 

In any event, since section 2 of the Clayton Act is an all-inconelu- 
sive prohibition against price discriminations which threaten unjus- 
tifiable adverse competitive effects, we can see no need to complicate 
the law by making discriminations unfair or deceptive practices under 
section 2 of the Federal Trade Commission Act as proposed by H.R. 
10235. 

It is common knowledge that advertising allowances, for example, 
lay a much greater role in the marketing methods of both small and 
arge companies today than when either the Clayton Act or the amend- 

ing Robinson-Patman Act were adopted a generation and more ago. 
Promotional allowances conforming to the law and its various inter- 
pretations now extend through all levels of distribution affecting 
newspaper and periodical advertising, radio and television campaigns, 
direct mail, handbills, posters, displays, free samples, trade show ex- 
hibits and a host of other techniques, and are deeply ingrained in our 
commercial life. 

All such activities are perfectly legal under existing law, so long 
as they are granted to all purchasers on proportionally equal terms. 

Also, present law permits the seller to grant unequal services or fa- 
cilities in specific competitive situations if necessary to meet the offers 
of his competitor without fear of prosecution. From a business 
standpoint, each of the ambiguities of the section dealing with dis- 
counts and allowances compounds the bewilderment of the marketing 
executive over the impact of the proposed law upon his daily 


operations. 
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The proposal relating to discrimination adds additional confusion, 
as well as further restraints, to the existing situation. It also injects, 
for example, the questions of “quantity” into present law and thus 
appears to permit discriminations where the quantities as well as 
“grade” and “quality” are different. 

9. Geographic price differentials: The second proposed declaration 
of unlawful act or practice would prohibit geographic price differen- 
tials where the sales at the lower price have a— 
dangerous tendency unduly to hinder competition or create monopoly in any 


section of the country, or have the purpose of destroying competition or eliminat- 
ing competitors in that part of the United States where such lower prices are 


exacted. 

This second practice is also adequately covered by the Clayton Act. 
While the practice is not specifically proscribed by the Clayton Act, it 
has been attacked by the Federal Trade Commission as a violation of 
section 2(a). FTC proceedings against such practices, however, have 
been conducted under the traditional competitive injury test, that is, 
whether the effect of the discrimination may be substantially to lessen 
competition or to tend to create a monopoly. 

This proposal would inject a dangerous and unknown new standard 
by which geographic price differentials would be measured. It would 
be virtually impossible for any seller of goods to interpret in his day- 
to-day business operations whether a given price would have a “dan- 
gerous tendency unduly to hinder competition.” 

Aside from the fact that the proposed new competitive injury test 
is foreign to our traditional antitrust concepts, it appears to us that 
the present Clayton Act standards provide broader protection than 
would the proposed new standards. 

It seems obvious to us, for example, that it would be more difficult 
to prove a “dangerous tendency unduly to hinder competition or create 
a monopoly” than to prove that the effect of a given price discrimina- 
tion “may be substantially to lessen competition or tend to create a 
monopoly.” 

By the same token this new standard would require proof of intent 
toeliminate competitors. Intent has never been a required element of 
proof under the Clayton Act. This unfortunate language in the bill 
is perhaps attributable to the fact that it is lifted directly from a 
criminal statute and proposed to be made a civil statute which could 
be enforced by private actions. In addition, it seems clear that geo- 
graphical price differentials which have the purpose of destroying 
competition or of eliminating competitors would be a violation of 
section 2 of the Sherman Act. Therefore, we can see no need for this 
provision. 

In any event the question of geographic price discrimination is 
currently before the Supreme Court of the United States. We feel 
very strongly that the Congress should not legislate in the dark with 
respect to so important an aspect of commerce. From a legal view- 
point, we should by all means await judicial clarification of the appli- 
cation of existing law to this area before the Congress seeks to make 
such radical changes. 

From both an economic and a general business point of view, the 
proposed new standards for geographic pricing may prove so full of 
pivetones that it will be impossible to identify which part of the 

ation’s distribution system may be helped, and which may be harmed. 
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Proponents of the measure may be sincere in their belief that, simply 
by forbidding geographical differentials, they will protect the vual 
businessman from the competitor who invades his local market by 
selective price cutting, while maintaining higher prices elsewhere in 
the country. Yet, far from throwing a blanket of protection around 
the weak and against the strong business, or around the new and 
against the established business, it can be demonstrated that such a 
law— 

Will favor some larger companies in their competition against 
small firms; 

Will prevent many small firms from capturing new markets 
from their larger competitors ; 

Will assist many emadl firms in their competition with other 
equally sims over the other; 

Will give some ‘ois an ahaolute monopoly by virtue of their 
location in a particular market—literally preventing outside 
firms, even smaller ones, from entering their markets. 

These paradoxes will occur because no practical law can be written 
which will apply purely to the idea of helping a small businessman to 
compete with a larger competitor. The law deals with all levels of 
business. Not all wholesalers or dealers of large manufacturers are 
themselves large, nor are all wholesalers or dealers of small ‘ompanies 
bound to be small and weak. Where the large manufacturer is har- 
assed, his small distributors and dealers may ‘become victims of their 
own more powerful competitors. 

Moreover, since a principal aim of marketing is to serve the con- 
sumer best, ‘and the ultimate objective of all our antitrust laws is to 
protect the consumer, let us remember that consumers of large firms 
are not all rich, nor of small firms, poor. The prohibitions and bene- 
fits of uniform, nationwide, or areawide pricing laws will fall equally 
upon all levels of distr ibution, and all sizes of business and all kinds of 
people. 

Bearing in mind that the proposed law grants no businessman the 
right to meet the equally low price of a competitor in any selected area 
of the country, here are some of the situations which may be expected 
to arise in the marketplace: 

The large manufacturer: Large manufacturers will be seriously 
damaged by their inability to meet price competition of a one-area 
competitor. By successive action of different smaller competitors, 
they may be closed out of one market after another through continu- 
ing price handicaps. Where too many major markets are thus lost, 
even a strong, well-operated company may wither, with the usual 
losses to its customers, employees, and investors. 

The smaller manufacturer: Where the smaller manufacturer mar- 
kets only in a single area, he may easily become a monopolist in that 
area, because no outside competitor—who may be either very large or 
quite small—will be able to meet his lower price. 

At the same time, where he or other small firms seek to expand into 
other areas, they will naturally encounter such local monopolistic situ- 
ations, creé iting an unequal competitive struggle between two or more 
small companies, adding to the burden of their efforts to win markets 
of larger manufacturers. 
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Meantime, the practical marketing problems which will confront the 
manufacturer in dealing with his sales offic es, distributors, and deal- 
ers will become insurmountable. Faced with the alternatives of losing 
a good customer who has received a lower price offer, or of risking a 
treble damage suit under the untested language of the bill, or of grant- 
ing across-the-board decreases to all customers, the typic al marketi ing 
man would have these decisions to make: 

He must evaluate the relative damage of losing the customer or 
granting a general reduction in terms of the prestige of the customer, 
his produc tion volume and costs, his distribution patterns, sales terri- 
tories, advertising programs, “shelf” position—all the factors that 
enter into such an important decision. 

He must weigh the impact of any selective price reduction upon his 
immediate competitor, upon their wholesaler and retail customers, 
upon his own wholesalers and their retail customers. Will his action 
“have a dangerous tendency unduly to hinder competition” in his in- 
dustry ‘ In this particular product line? In any other industries 
selling substitute products 4 If so, he may face treble damage suits 
either from his primary competitors; from his own or his competitors’ 
wholesalers: from his own or his competitors’ retailers. 

In a given case, the number of potential sources from which a 
damage ‘action may flow—considering the bill’s application to “any 
person engaged in commerce”—c ould be overwhelming. Certainly, 
no marketi ing executive would feel comfortably safe from the retribu- 
tion of any aggrieved customer or competitor while facing mathemati- 
cal odds like these. 

3. Sales below cost: The third practice proposed to be declared un- 
lawful is that of advertising, offering to sell, selling, or contracting 
to sell goods at unreasonably low prices where the effect may be sub- 
stantially to lessen competition or tend to create a monopoly in any 
line of commerce or to injure, destroy, or prevent competition with 
any person who grants or knowingly receives the benefit of such un- 
reasonably low prices. 

A sale at an unreasonably low price is defined to mean a sale “at a 
price below cost” as that term is defined by the law applicable to 
sales at unreasonably low prices or sales below cost of any State into 
which the merchandise is shipped for use, resale, or consumption. 
Where there is no such applicable law in the State, a sale at an unrea- 
sonably low price is defined in the bill to mean, in effect, a sale below 
cost. 

This provision is so vague and uncertain as to be arbitrary and 
unreasonable. It fails to “intelligently express a course of conduct 
which a seller may choose as lawful to pursue. This is an obvious 
effort to lift language from a criminal statute (sec. 3 of the Robinson- 
Patman Act) generally conceded to be unconstitutional and to give 
it validity by making it a civil statute. 

Doubts as to the constitutionality of section 3 of the Robinson- 
Patman Act are well known. The report of the Attorney General’s 
National Committee to study the antitrust laws had the following to 
say concerning section 3 of the Robinson-Patman Act: 

There are persisting basic questions as to whether the prohibitions of section 


3 convey a sufficiently clear warning of proscribed criminal conduct to meet the 


Constitution’ s safeguards of fair and adequate notice to prospective defendants 
(p. ) 
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The doubtful validity of this type of legislation is further evidenced 
by the fact that the highest courts of four States have declared in- 
valid in whole or in part State statutes which attempt to prohibit 
sales at unreasonably low prices or sales below cost. 

The Attorney General’s Committee concluded its discussion of sec- 
tion 3 of the Robinson-Patman Act in the following language: 

At all events, we recommend repeal of section 3 as dangerous surplusage, 
Doubts besetting section 3’s constitutionality seem well founded; no gloss im- 
parted by history or adjudication has settled the vague contours of this harsh 
criminal law. It does not serve the public interest of antitrust policy (p. 201). 

We believe the Congress should not, as a matter of policy, enact 
as a civil statute the provisions of a criminal statute which is general] 
considered to be unconstitutional because of its failure to make clear 
the conduct to which it applies. Certainly, shifting from a criminal 
to a civil statute doesn’t clarify the legal requirements to be met by a 
businessman who is trying to sell his products. 

Even assuming the validity of this provision, innumerable difficulties 
of compliance and enforcement are obvious. Incorporation, by ref- 
erence, of State laws which vary widely in approach and substance is 

articularly undesirable and would create many complications in en- 
ae particularly when the constitutionality of these also are in 

oubt. 

For example, in some States, sales below cost to meet a competitor's 
price are exempted from the act. In others such an exemption applies 
only if the competitor’s price is lawful. In still others, no provision 
is made for good faith meeting of competition. In some States the giv- 
ing of trading stamps is not considered a cash reduction and does not 
figure in the reduction of cost. In other States the contrary is true. 

The question may be raised whether the exemptions and definitions 
rovided by State unfair sales acts would be available to a seller ina 
TC proceeding under a law making violations of the State law a 

Federal offense. 

Many States have “special industry laws” whereby only named 
roducts are subject to sales below cost. Would a State “special in- 
ustry” law which contains a definition of sales below cost be made 

applicable to all products by this bill or would the seller compute cost 
on some products by using the State definition and on others by using 
the Federal definition ? 

In any event such legislation appears to be wholly unnecessary. The 
Attorney General’s Committee, in discussing the usefulness of section 
2 of the Robinson-Patman Act, stated that predatory price slashing 
“obviously” constitutes a violation of section 2 of the Sherman Act 
and an unfair method of competition under section 5 of the FTC Act. 

The Federal Trade Commission likewise appears to be satisfied that 
it has the authority to charge a seller with unfair practices for en- 
gaging in sales at unreasonably low prices. The FTC has proceeded 
on this basis in a number of complaints over a period of many years. 

The Supreme Court of the United States has likewise agreed that 
sales at unreasonably low prices or sales below cost with the intent or 
effect of restraining competition is an unfair method of competition 
forbidden by section 5 of the FTC Act. 

Another perplexing legal result arising from the language of this 
proposal would be to subject such sales of manufacturers to a State 
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statute, designed to cope with a retail problem. In most States having 
statutes of general application with reference to sales below cost, sales 
by manufacturers are not covered by such acts, since the alleged evils 
of such practices are peculiar to the wholesale and retail trade. 

Furthermore, it is extremely doubtful, to say the least, whether the 
purely local retail merchant for whose benefit the proponents urge the 
passage of this bill, is within the reach of any Federal legislation predi- 
cated on the commerce clause of the Federal Constitution. 

From the standpoint of both economic thinking and market reality, 
this novel suggestion for a Federal prohibition against below-cost 
selling is against public interest and all concepts of equity. 

Economically, the whole proposal is fallacious in that it rests upon 
the false premise of the cost theory of pricing. It refuses to recognize 
the role of free market competition, or the influence of the consumer 
in determining prices. It seems to advocate the theory that the con- 
sumer must guarantee the recovery of all costs, or that competition 
must permit such a recovery. 

In seeking to place a floor under the prices of every product sold, 
those critics of the free market who have recently sought to stigmatize 
“administered prices” would find now that all prices are to be admin- 
istered by Federal law. None of these things are compatible with 
concepts of free competition in the interests of the ultimate consumer. 

Situations improbable and even impossible of solution confront the 
sales executive at every turn. Companies distributing in a majority 
of our 50 States, which include thousands of modest-size enterprises, 
would shoulder an unbearable overhead in their efforts to comply with 
the varying State regulations, and the judicial interpretations flowing 
from the superimposed Federal law. The problems of satisfying 
the varying cost criteria are compounded in the case of manufacturers 
of diversified industries. The proper allocation of costs, for example, 
can be a subject for violent disagreement among experienced econ- 
omists and cost accountants in industries where a multitude of 
products are produced from the same basic raw material, such as 
crude oil, plastics, chemicals, and food processing, and this I know 
from our own business. For example, how shall we apportion such 
costs as research, advertising, depreciation of buildings and equip- 
ment, interest on borrowed capital and the like ? 

Because the proposal provides for inclusion of transportation as a 
part of costs, and in no way provides for freight absorption, the long- 
standing and perplexing controversy on dakvenea pricing, may be 
expected to rage anew. As always, where freight absorption is pro- 
hibited, the manufacturer nearest the market again will be enabled 
to exclude under protection of the law all competitors less favorably 
situated. Still other manufacturers will find special problems in com- 
puting transportation costs where they may own and operate their 
own truck fleets, barges or cargo ships, or pipelines. Such companies 
may finally enjoy an advantage, however, over those who transport 
via common carrier in their flexibility to adjust these costs. 

In regard to transportation, the magnitude of the problem already 
has been dramatized on the floor of Congress when it was developed 
in a colloquy between a West Virginia Congressman and the sponsor 
of H.R. 10235 revealing that this proviso may readily apply to the 


so-called “dumping” of natural gas into border States by transmission 
lines from the Texas fields. 
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For wholesalers and retailers, the cost-accounting task would be 
magnified to an excessive degree in relationship to their lesser volume 
and manpower. Examples “would be in the hardware, grocery or 
any typical department store. Who is to establish the proper propor- 
tion of overhead to be allocated to carpet tacks, hammers, washers, 
kitchen utensils, paints, power tools and the hundreds of other com- 
pletely unrelated items sold in today’s hardware outlets? In the 
grocery store, for example, how shall the retailer allocate proper costs 
as between products with wide disparities in handling expenses as, 
say, frozen orange juice which requires subfreezing temper atures and 
special equipment ; bottled fresh orange juice which merely requires 
cooling cabinets, and fresh oranges w hic h require no special handling 
at all—but in which spoilage costs must be computed # 

A far greater problem of the average retailer, however, will be the 
impact of the law upon his ability to. compute with chains, discount 
houses and other mass retailers. Far from helping them, the bill 
may result in — price rises in States which heretofore have 
had no loss-leader laws, putting the small retailer at a disadvan- 
tage on highly competitive items. Because smaller retailer normally 
must operate on a higher cost, higher markup basis than the mass re- 
tailer, they will be at a continuing clisadvantage, in fact, they are ex- 
posed to the risk of suits as a result meeting the competition of the 
cha'ns and the discount houses on high- volume merchandise, 

The bill appears to favor also the recent tendency of distributors 
to * ‘integrate backward” by acquiring their own manufacturing fa- 
cilities. Such sellers, in the food and other industries, including co- 
operatives, would have a distinct advantage over their smaller com- 
petitors in allocation of their distribution costs. Retailers further 
would be confronted with the potential illegality of trading stamps, 
premiums, gifts, and combination sale of various items. 

As in the other provisos of this bill, the entire concept breaks down 
when applied to new products. Progressive companies frequently in- 
troduce products at prices below their true cost, sometimes “taking 
a beating” for many months or years before their volume enables 
them to reach a break-even point. This example in other casts may 
be reversed, as in the case of a company with an est abliched product 
which faces a declining market—due to changes in technology or pub- 
lic ts ally finds itself selling ‘the item at a below-cost 
figure. Such a firm may even persist in pr oducing this product as an 
accommodation to its customers, for goodwill purposes or for other 
reasons. This example may apply even more readily to certain whole- 

sale or retail operations in which many slow-moving items must be 
stocked for sale at a possible loss to satisfy customer requirements. 

Finally, the fundamental fallacy of a national prohibition on below- 
cost selling becomes apparent in a host of situations which are com- 
monly experienced by every operating businessman. Assume for 
example any interruption of normal production, as by a strike or a 
fire. Assume a manufacturer has lost 2 months’ production—fre- 
quently strikes last even longer. When operations are resumed, the 
cost of this loss must be carried by every unit of production. Will 
the manufacturer now charge a higher price for these units? It is 
not likely in any case—and in some cases, where the article has a his- 
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toric, publicly accepted price, or in the fact of hard competition, it 
would be disastrous to attempt a price change. 

This same effect may occur in many other ways, as when a firm 
loses a Major account and suffers a 20- or 30-percent reduction m vol- 
ume for an extended period; or when the price of a raw material un- 
expectedly rises in a temporary but severe shortage, increasing unit 
cost; or even when heavy losses are suffered through a breakdown in 
quality control, spoiling or scrapping an entire run of production. I 
ean give you lots of examples of that kind. ; . 

In none of these cases is a producer likely to increase the price of 
his produce to recoup his loss—yet, by strict cost accounting, he will 
be selling his units below cost. 

Finally, even if he should attempt such increases, over what period 
ghall he allocate the loss?) When shall he compute the loss? Over the 
fiscal year, calendar year, or what other dates ? va pin 

4, Impact of private enforcement: The final provision of this bill 
would authorize private action for treble damages by persons believ- 
ing themselves injured by reason of any practice declared unlawful. 
As previously noted, this association has long been on record as 
strongly endorsing adequate antitrust legislation and fair and effec- 
tive enforcement of laws against monopoly and restraint of trade. 
We share, however, the general concern over statutes which make 
mandatory the assessment of punitive damages in private action 
against businessmen who may have unwittingly violated the vague, 
confusing, and sometimes conflicting standards of the antitrust laws. 

The penalty in such cases has no relation to the magnitude of the 
unlawful activities. A seller who inadvertently finds himself in vio- 
lation is penalized in the same manner as the flagrant violator. When 
these inherent evils of a statute imposing punitive damages in pri- 
vate action are applied under standards as vague and uncertain as 
those contained in this bill, the evil is compounded. It was with this 
in mind that the Supreme Court in the Nashville Milk case said with 
reference to private action under section 3 of the Robinson-Patman 
Act: 

It is not an idle conjecture that the possibility of abuse inherent in a private 
cause of action based upon this vague provision was among the factors which 
led Congress to leave the enforcement of the provisions of section 3 in the 
hands of the public authorities * * *. 

The Attorney General’s committee in its discussion of the enforce- 
ment of section 3 of the Robinson-Patman Act also questioned the 
wisdom of private enforcement in these words: 

Yet by challenging apparently normal competitive price reductions as preda- 
tory slashes under this nebulous law, indiscriminate private enforcement may 
well impede the downward price adjustments which mark the effective working 
of a competitive system (p. 200). 

Under present law it is necessary for the Department of Justice to 
demonstrate that a marketer violates the law with the pronounced 
“purpose” of destroying competition or eliminating one or another 
of his competitors. These bills, if enacted, would subject him to pri- 
vate damages even where his competitors could prove no such purpose. 

In the business world, the conversion of this regulation from a 
criminal act to an antitrust regulation, may prove serious indeed to 
many honest businessmen. It is one thing to place the power of the 
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law in the hands of a constituted authority; it is quite another to 
place the temptation to use such power in the hands of both competi. 
tors and customers who may be disgruntled, ill-informed, unethical, 
or given to avarice. 

Moreover, the authority to institute private actions should be ree. 
ognized as a two-edged sword, which in itself can be used for good or 
evil. It would be available to the large seller as well as the small], 
Under the vague and indefinite standards of this proposal, a seller 
with sufficient economic resources could harass his small competitor 
out of business simply by keeping him in court on baseless charges of 
“selling below cost.” A single action of this kind, in view of the 
difficulties of proving costs, could so dissipate the time and resources 
of a small businessman that unfair competitive acts would no longer 
be necessary in order to eliminate a competitor. To demonstrate that 
such a possibility is more than speculation, one need look no further 
than the protracted, complex and seldom definitive FTC proceedings 
involving cost justification. 


CONCLUSION 


In general this bill would superimpose a series of conflicting, in- 
consistent new standards on existing laws. The result would be that 
a transaction perfectly legal and acceptable under the Clayton Act 
would be unlawful under the FTC Act, and a lawful transaction in 
Oklahoma might be a Federal offense in California. 

It is inconceivable that Congress would place both its enforcement 
agencies and American businessmen at all levels in such an anomalous 
position. We have learned over the years that where a Federal stat- 
ute and a State statute are in conflict we can rely on the supremacy 
of the Federal enactment to protect us from prosecution under the 
lesser statute where compliance with both is impossible. This is the 
first time to our knowledge, however, that Congress has proposed 
deliberately to create an irreconcilable conflict between two of its own 
statutes covering the same range of activities. 

In summation : 

1. This bill would impose on section 2 of the Clayton Act, as 
amended by the Robinson-Patman Act, new and untried standards 
and create numerous duplications, inconsistencies and conflicts, plac- 
ing both the FTC and businessmen in the impossible position of at- 
tempting to comply with two irreconcilable statutory standards of 
business conduct. 

2. The bill represents a radical departure from traditional anti- 
trust concepts by making certain practices unlawful, per se, without 
regard to competitive effect and would eliminate all defenses to 
charges of engaging in the proscribed practices. 

3. As a measure designed to aid small retail merchants, this bill 
falls far short of the mark. A majority of the States have unfair 
sales acts of general application, covering sales within the State by 
wholesalers and retailers. To the extent that such sales are intra- 
state, they are beyond the reach of Federal legislation, and there has 
not been demonstrated need for a Federal sales below-cost act extend- 
ing to sales by manufacturers. 
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4, The net. result of such legislation, even if workable, would be to 
impose a rigid, uniform pricing system throughout the channels of 
distribution, which would work to the detriment of the very segment 
of the business community which allegedly would be protected by 
this bill. 

I submit, gentlemen, that there exist no deficiencies in the distribu- 
tion system of this Nation which would warrant the Congress in enact- 
ing a bill containing the many serious deficiencies which we believe 
are inherent in H.R. 10235, and we urge your committee not to recom- 
mend enactment of the bill. 

Thank you very much. 

Mr. Mack. Thank you. 

Mr. Manischewitz, may I inquire as to what type of business you 
are in? 

Mr. Maniscnewirz. We are manufacturers of approximately 100 
different food items and of wine, which carry our name brand. We 
have plants in New Jersey, a new processing plant in Vineland, N.J., 
a winery in Brooklyn, a bakery in Jersey City, and we have numerous 
suppliers of our merchandise scattered throughout the country. 

Mr. Mack. And in some instances you are also distributors or re- 
tailers; are you not 

Mr. Maniscuewtirz. We have our own distribution setup in the city 
of Chicago. Otherwise we sell to franchised wholesalers in given 
territories throughout the United States, and Canada, and other parts 
of the world. 

Mr. Mack. You are your own wholesaler, then. You do your own 
wholesaling in Chicago ¢ 

Mr. Maniscuewirz. In Chicago; yes. 

Mr. Mack. Are there any other questions / 

Mr. GLENN. No questions. 

Mr. Dincett. Mr. Chairman, I would certainly like to commend 
the witness on a well-thought-out and very carefully done statement. 
I think it will be helpful to this committee. You have pointed out 
some things that have not been pointed out heretofore. 

Mr. Mack. Thank you very much. 

Mr, Maniscuewirz. Thank you, sir. 

Mr, Mack. Without objection, we will permit Dr. Woodruff to sub- 
mit his statement. for the record. 

(The statement follows :) 


STATEMENT OF Dr. ARCHIBALD M. WoopruFF oN BEHALF OF NATIONAL SMALL 
SUSINESSMEN’S ASSOCIATION Re H.R. 10235 ANp RELATED BILLS 


Mr. Chairman and members of the committee, my name is A. M. Woodruff, 
dean of the School of Government of the George Washington University. I am 
here today as one of the economic advisers to the National Small Business Men's 
Association of Washington, D.C., speaking on the problem of predatory pricing. 
We appreciate the opportunity to express our views to this distinguished 
committee. 

My background includes 14 years with the Prudential Insurance Co. following 
my doctorate at Princeton. About 10 years ago I rejoined the academic ranks 
and spent 5 of these years at the University of Pittsburgh specializing in re- 
search into the special problems of small firms. This resulted in a book and 
some 25 journal articles. I was also for 2 years a member of the advisory board 
of a large branch of the Western Pennsylvania National Bank. 

The National Small Business Men’s Association consists of some 35,000 small 
firms employing collectively about 3 million people. 
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The Patman bill (H.R. 10285) is designed to remedy a commercial practice 
which has been mentioned on frequent occasions as detrimental to the interests 
of small businessmen. At a number of hearings mention was made of the prae. 
tice of underpricing certain items or of underpricing a whole inventory at a par- 
ticular outlet in order to create an especially difficult competitive situation for 
some other merchant. If in fact a large organization wishes to underprice jp 
one or several outlets, the result is some loss of profit for a period of time. Op 
the other hand a small merchant with a single store in the competitive area with 
a chain outlet cannot for any extended period sell below cost without being 
forced out of business. The practice is time honored (if not otherwise honored) 
as a means of administering the coup de grace to a weaker competitor. and js 
known as predatory pricing. 

Legislation exists to discourage this practice. It is made a criminal viola. 
tion by the Robinson-Patman Act. Thirty-one States have laws of one sort op 
another to discourage it. Enforcement has been admittedly uneven, and The 
Nashville Milk decision established the rule that private treble damages were 
not forthcoming in cases arising from section 3 of the Robinson-Patman Act. 

The present bill undertakes to tighten the control of the Federal Government 
over the situation by— 

1. Granting treble damages to private plaintiffs. 

2. Extending the jurisdiction from transactions in interstate commerce 
to transactions affecting interstate commerce; i.e., all transactions. 

3. Broadening the law by eliminating the requirement of “destructiye 
intent.” 

The intent of this bill to discourage further the practice of predatory pricing 
in extirpating competition is one that all persons interested in small business 
‘annot but applaud. The collateral situations which would arise, would hoy. 
ever, in my opinion be worse than the present situation under the Robinson. 
’atman Act. 

The new law defines “unreasonably low price” in terms of State laws, or in the 
absence of such laws, in terms of the seller’s costs. The State laws are far from 
uniform, and cost criteria are difficult to interpret. Good as they are, the ae- 
counting practices of most firms would make it difficult to determine with pre 
cision the item cost of specific commodities. An example might be the price of 
a ham dinner in a restaurant. Small business accounting frequently is ex- 
tremely vague as to particular item costs, and the intent of this bill might well 
be frustrated by “predatory” litigation brought by a larger competitor, under 
the new provisions which might tie up a small firm indefinitely, niggling over 
cost minutiae each one of which could constitute a separate violation of the new 
law. The small firm is much more vulnerable to this sort of attack than the 
large one. 

Studies undertaken about 5 years ago at the University of Pittsburgh estab- 
lished the fact that the prevailing difficulty of small firms was the failure to 
keep and use good records. These findings have been confirmed by a number 
of subsequent studies by other universities under the sponsorship of the Small 
Business Administration and others. Many small firms would find it impossible 
to prove that a particular item was not being sold below cost. Furthermore 
many small proprietors pay themselves whatever salary the prosperity of the 
situation warrants and hence adjust their cost base retroactively. The flexibility 
which this type of pricing makes possible is valuable in an economic system of 
constantly increasing rigidity; it is associated with many small new ventures, 
and it is part of the priceless independence of the independent small proprietor 

Competitive pricing has been one of the cornerstones of the American free en- 
terprise system. Its abuses have been far less serious in the last century and 4 
half than its benefits. In the hands of a regulatory body minded to do so, this 
bill could become a potent weapon of annihilation against the whole system of 
competitive pricing and mold the distributive economy of the Nation into the 
pattern of the Old World cartel system. 

In a number of specific areas the new bill would create difficulties, or would 
be redundant to existing legislation: 

1. Predatory pricing has been rather vigorously attacked by the Department 
of Justice and the Federal Trade Commission under the Robinson-Patman Act. 

2. The lack of private damage remedy could be more readily remedied by 
amendment to section 3 of the Robinson-Patman Act than by this new bill. 
Furthermore private relief is available under section 2 of the Robinson-Patman 
Act. 





a. et oF 


r= 





ce 
sts 


ir 


or 


yn 
th 
hg 
l) 


is 


or 
he 
Te 


nt 


ce 
ve 


ng 
SS 


he 
m 
\e- 
re 
of 
'X- 
él] 
er 
er 
“WV 
he 


b- 
to 
er 
ill 
le 


SALES BELOW COST 159 


g. Any seller’s prices would be exposed to serious legal risks. 

4, The bill as written constitutes an encouragement to raise prices and keep 
them high enough for safety, which is an obvious invitation to collusion between 
firms Which should be competitors. 

5. The bill does not contain provisions for pricing to meet competition. Since 
many new firms must sell below cost for a short period to get started it would 
constitute a still further deterrent to enterprising young men and women who 
aspire to independent proprietorship. UE i 

6. The bill is of questionable constitutionality because of the uncertainty of 
its provisions about price levels. Furthermore certain pricing practices are 
currently pending before the Supreme Court as in the Anheuser-Busch case. 

7. The practice of uniform pricing imposed on national distributors would 
be disastrous. If the same price level were imposed in New York City and the 
distressed coal areas of West Virginia, either the West Virginians could not buy 
or the firm would lose unconscionably in New York. This provision could work 
an unwarrantable hardship on distressed areas where generally lower prices 
prevail than in large and prosperous cities. 

8, The same provisions would deter firms from expanding into depressed re- 
gions, since, at least in the initial stages, some price losses would almost certainly 
yceur until the new plant was shaken down. 

9, The provision would deter the introduction of new products for the same 
reasons given in paragraph 8. For example this provision could, if literally in- 
terpreted and vigorously enforced, discourage the marketing of new and socially 
valuable pharmaceutical products, some of which have been introduced at losses 
by drug firms, and sold at a loss until volume built up enough to get the costs 
down. 

May I again thank the committee for the opportunity of being heard on this 
important matter. 


Mr. Mack. We do have one other witness. Through oversight, I 
did not include this witness on my list, Mr. Ek. Lynn Carter, execu- 
tive secretary of the Pennsylvania Association of Independent Busi- 
ness. 

Is Mr. Carter present / 

Mr. Carter. 


STATEMENT OF E. LYNN CARTER, EXECUTIVE SECRETARY, 
PENNSYLVANIA ASSOCIATION OF INDEPENDENT BUSINESS 


Mr. Carter. Mr. Chairman, in view of the lack of time and also, 
secondarily, it is way past my lunch hour, I would like permission to 
submit a prepared statement and also to amplify and clarify perhaps 
certain parts and certain statements which have been made. 

Mr. Mack. Without objection, your entire statement will be in- 
cluded at this point in the record. 

(The statement follows :) 


STATEMENT OF BE. Lynn Carter, EXECUTIVE SECRETARY, PENNSYLVANIA ASSOCTA- 
TION OF INDEPENDENT BUSINESS, ON HOUSE RESOLUTION 10235 


We wish to thank the committee and its chairman for the opportunity of sub- 
mitting this statement regarding House Resolution 10235. 

Our association has a membership of some 3,000 small businessmen in Penn- 
sylvania, engaged in all lines of business enterprises—in manufacturing, whole- 
saling, transportation, as well as retail, service, and other lines of business en- 
terprises. To a greater or lesser extent, all of our members will be affected by 
H.R. 10235 now under consideration by this committee. And so will all of the 
4 million or more small businessmen in the Nation. 

‘ We have given careful study to the sections of H.R. 10235. We have discussed 
it among our officers and members. We have carefully considered its intended 
purpose, and we believe that this proposed law is necessary to the preserva- 
tion of small business and free enterprise as we know it today. Relatively 
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speaking, small retail business represents an ever-decreasing proportion of al 
business, accounting for an ever smaller share of the total volume of merchap. 
dise sold throughout the United States. 

In April, the Federal Trade Commission reported that during the past 10 years, 
nearly 100,000 small independent grocery stores had gone out of business. The 
report stated that food sales of independent grocers had declined 40 percent dur. 
ing this period. It is indeed an alarming fact that more than 70 percent of alj 
food distributed in the United States is now sold by less than 12 percent of the 
total retail outlets today. 

We are sure that this committee is well aware of the chaotie price conditions 
that have been plaguing the dairy products industry. During the past 2 years, 
overwhelming evidence has been presented to the special House Small Business 
Investigating Committee as to the devastating effect that below-cost selling hag 
had on independent dairy operators in areas of uncontrolled milk distribution, 
It is, of course, obvious that no small local milk distributor can survive, if, jp 
order to meet the competition of national milk distributors, he has to sell milk 
at less than what he pays the farmers. 

Nor are these below-cost selling tactics confined to the food and dairy indus. 
tries. The small businessman, wherever he may be, is faced with the ruthless 
below-cost selling of the discount house or the predatory price operators. 

In the retail petroleum field, gasoline wars and below-cost selling have demor- 
alized this industry. Special discounts, secret rebates, and area allowances seem 
to be the rule rather than the exception. 

In the months of April and May of this year, retail gasoline prices in certain 
parts of Texas, North Dakota, Minnesota, and the Carolinas dropped more than 
30 percent below normal. Since the net operating profit in this industry rarely 
exceeds 10 percent, it is obvious that these sections were selling gasoline below 
cost the the detriment of competing dealers in neighboring towns and to the 
general public in other sections of the Nation. 

The need for this legislation is urgent. The only assisting Federal statute 
designed exclusively for the protection of small business is the present Robin- 
son-Patman Act of 1936. However, over the past years, court decisions limiting 
the scope of the act, and reluctance on the part of public officials to enforce 
the law have largely nullified the protections Congress originally granted to 
small business. 

The records of the House Investigating Committees of 1935 and 1936 elo- 
quently pointed up to the fact that the present antitrust laws were not effective 
as a protection to small business against discriminatory trade practices and 
below-cost selling. With the passage of the Robinson-Patman Act, we believed 
that these abuses and loopholes had been closed. 

It is an acknowledged fact that the Department of Justice and other law 
enforcement agencies have not been entirely in sympathy with the criminal 
procedure of section 3 of the Robinson-Patman Act as a procedure against dis- 
criminatory pricing. In 1955 the committee appointed by the Attorney General 
to study the antitrust laws stated : 

“Although Congress has authorized the Department of Justice and local at- 
torneys to enforce section 3 of the Robinson-Patman Act, public enforcement 
agencies have largely forsaken the law.” 

Further limitations as to the effectiveness of this act can be found in the 
1958 decision of the U.S. Supreme Court in the cases of National Milk Company 
v. The Carnation Company and Safeway Stores, Inc., v. Vance. In essence, 
the court held that small business concerns would no longer have the protection 
of treble damage suits. 

Consequently, with civil procedure largely denied small business and govern- 
mental agencies unwilling to enforce criminal provisions under the Robinson- 
Patman Act, it is essential that some protection now be given to the thousands 
of small businessmen who are at the mercy of growing price discrimination 
and below-cost selling. 

House Resolution 10235, as proposed by Representative Patman, obviously 
attempts to restore to small business the rights granted by Congress in 1936 
by the almost unanimous passage of the Robinson-Patman Act. It restores 
the opportunity for small business to sue for damages; and while it does not 
in itself carry any criminal provisions, it does give small businessman the right 
to his day in court. 

It has been stated by those in favor of below-cost selling that this practice 
is nothing more than a method of advertising—that these savings are thereby 
passed on to the consumer through lower prices. 
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However, in all cases where articles are sold below cost, these are the very 
items which receive the heaviest advertising. We can find no consumer saving 
nat is equally obvious that no firm can continue doing business if all its mer- 
chandise is offered below the cost of acquisition. It follows, therefore, that 
in order to make a profit, other articles must sustain these loss leaders. 

Our Supreme Court, in unanimously upholding as constitutional the Oklahoma 
pelow-cost selling act, noted that: 

“The selling of selec ted goods at a loss in order to lure customers into the 
store is deemed not only a destructive means of competition; it also plays on 
the gullibility of customers by leading them to expect what generally is not 
true, that a store which offers such an amazing bargain is full of other such 
pargains.” 

Thirty-one States including Pennsylvania have recognized this fact by enact- 
ment of laws prohibiting below-cost selling. However, in our State, as well 
as others, enforcement falls in the criminal code and local district attorneys 
have been reluctant to proceed in this field. The restoration of the treble 
damage provision, including court costs and attorneys fees, would enable an 
aggrieved merchant to initiate civil procedure not now accorded him by the 
Pennsylvania statute. 

We have many recorded instances in our files of merchandise offered for sale 
substantially below cost. In many cases the advertised merchandise was un- 
available to the consumer or “sold out.” Orders placed were never filled. 

The below-cost advertising of unavailable merchandise is a commonly em- 
ployed means which would be prohibited by the enactment of this proposed 
legislation. 

We would like to mention once again the destructive below-cost selling now 
prevalent in the retail petroleum field. The turnover in this field exceeded 
87 percent in 1958 and increased further in 1959. The greatest contributing 
factor to this dealer turnover has been the below-cost selling fostered by area 
allowances granted to one dealer over another and to a system of classified 
accounts. 

We have many recorded instances of price discrimination between different 
dealers of the same supplier in the same locality, which we will be very glad 
to lay before this committee. However, we believe that substantial evidence 
to this effect has been presented to the committee by the National Congress of 
Petroleum Retailers, and we will not attempt to recite individual instances at 
this time. 

We urge this committee to give most favorable consideration to the above bill. 


Mr, Macx. You may have permission to summarize your statement. 

Mr. Carrer. My name is E. Lynn Carter and I am executive secre- 
tary of the Pennsylvania Association of Independent Business. Our 
organization has a membership of some 3,000 smal] businessmen in 
Pennsylvania. 

Mr, Mack. Is this an affiliate of the National Federation of Inde- 
pendent Business ? 

Mr. Carrer. No; there is no connection. We are an independent 
organization, not a national. 

Mr, Mack. You are an independent independent association ? 

Mr. Carter. That is correct, sir. 

‘Our members represent all lines of small business. They are en- 

gaged in manufacturing, wholesaling, retailing, service business, and 
many other types. We have given very areful study to the bill. We 
have talked iia it amongst our officers and members. We have 
discussed it with many other trade organizations, 

The things I want to stress, if I may, I think have to a great extent 
been brought out by previous witnesses. 

We have found in Pennsylvania that there has been a definite time- 
lag between complaints filed with the Federal Trade Commission and 
action taken. 

In Conshohocken, in 1958, a complaint was filed of price discrimi- 
nation before the Department of Justice. 
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As of today, we can find no case number assigned. We have no 
idea when it will ever be brought to trial. 

Over a period of 2 years has elapsed and we have no other instances 
which have taken equally as long. 

In Pennsylvania we do have an unfair sales law whic *h, in essence, 
prohibits the selling of goods below cost. Our own law does not 
include manufacturers. It is limited to wholesalers and to retailers 
and it sets the basis of cost as invoice cost plus a markup to cover in 
part of the cost of doing business, which is established by this act at 
2 percent in the wholesale field and 4 percent in the retail field. Other 
States vary. I believe Pennsylvania is about the lowest. 

Coming to the milk distr ibution field, which has been fairly well 
covered, we also have a milk control law which establishes the mini- 
mum retail prices on milk throughout the State and we find that these 
prices are minimum prices. 

At the present time there is no maximum price. 

The store distribution of milk is usually at about 1 cent per quart 
above the wholesaler. It is exactly at the 4-percent: level. 

We believe very OREN no store, no wholesale business, no re- 
tailer, no manufacturer can operate on an overhead of 4 percent. 
Consequently, in this field, we must feel that this selling of milk in 
Pennsylvania, even though set by the milk control, is actually a sale 
below cost, although, again, it. is permitted under our present State 
law. 

You may wonder why we do not make efforts to change our law, 
and I can assure you that we have that in mind. However, State 
legislatures usually look toward the Federal Government as a leader 
in the field. They hesitate sometimes to make changes where com- 
parable legislation in Washington is under consideration. 

We feel ‘that this particular Dill, H.R. 10235, is essential to establish 
a guide in the State field and to supplement and implement. present 
State laws which are inadequate. 

A short time back I believe the Chairman of the Federal Trade 
Commission mentioned that over the years they were able to process 
approximately 18 complaints and that in this past year the number 
had jumped to nearly 80. If anything this, to us, shows that the sit- 
uation on below cost selling must be. getting worse by the minute. 
The processing of merely 18 complaints over the United States is 
evidence of lack of enforcement, perhaps through lack of manpower, 
but in any event, it is a serious situation. 

Other testimony has brought out that years ago by. To us it is 
not adequate enforcement of the antitrust laws. The small business- 
man cannot survive where he has to lose money over an extended 
period of time, and consequently, gentlemen, we are very much in 
favor of some stronger means of enforcing the law. 

I have nothing further to add. 

If there are any questions, I will be glad to answer them. 

Mr. Mack. Thank you very much for your testimony. 

Mr. Dingell ? 

Mr. Drnceii. No questions, Mr. Chairman. 

Mr. Mack. Thank you. 

Mr. Carrer. Mr. Chairman, one other request. I would like, if I 
may, to have the opportunity of submitting to the committee some 
additional testimony, based on some of the briefs that have been 
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submitted here by other members, to clarify our position in that re- 
spect. 7 : ' 

Mr. Mack. You will be permitted to include your entire statement 
in the record and additional testimony. If you make an appropriate 
request and submit it within 5 days, the committee will take appro- 
priate action on that. 

Mr. Carrer. I thank the Chairman and the committee. 

Mr. Mack. | also have a statement from my friend, George Burger, 
of the National Federation of Independent Business, which I would 
like to include in the record at this point. 

(The statement follows :) 


STATEMENT OF GEORGE J. BuRGER, VICE PRESIDENT, NATIONAL FEDERATION OF 
INDEPENDENT BUSINESS, WASHINGTON, D.C., on H.R. 10235 


I am George J. Burger, vice president in charge of legislative activities, Na- 
tional Federation of Independent Business, 740-742 Washington Building, Wash- 
ington 5, D.C. 

We are a national organization composed exclusively of small, independent 
business and professional people. We have the largest directly supporting 
membership of any business organization in our country. We have membership 
representation in federation chapters in almost all of the Nation’s congressional 
districts, including Alaska and Hawaii. 

I am more than pleased to advise the committee that during the past year 
our membership has shown a healthy consistent increase nationwide, and the 
enrolled membership at this moment is in excess of 155,000 members. 

I know the members of your committee will be interested in knowing of the 
enrolled membership in their own States of Illinois, Michigan, Texas, South 
Carolina, New York, New Jersey, Massachusetts, and Pennsylvania, as follows: 


EE Eee ee 6; 240 | New Wowk ssancsc sete ie 8, 060 
Michigan__--~---- sl ini S, 357 | Neer SORNO. oo 3. icine cite 3, 618 
Texas.......---- ane sean ene lees 12, 205 | Massachusetts__...__...______- 3, 548 
South Carolina___-— id ves ooo, 206. | Penney lwaniausek cued ae eee 5, 625 


So, in the vote of our nationwide membership on the bill in question, it in- 
cludes the vote of the membership in those States, for and against the 
proposition. 

In presenting the arguments for and against the bill through our official pub- 
lication, the Mandate, it is to be noted that the federation’s official position is 
neutral, presenting a fair and unbiased opinion on the arguments for and 
against. The members themselves must decide on the question presented. 

“Representative Patman says that once this bill becomes law, it will eliminate 
the twin evils of loss-leader selling and cutthroat price competition which giant 
firms have used so viciously in driving small competitors to the wall. It will 
operate the same as many State anti-loss-leader laws do, by prohibiting any 
merchant from selling at prices that are below his buying price plus a minimum 
markup to cover overhead. According to the Congressman, this bill will protect 
consumers also, by banning bait cutprice specials.” 

The arguments against H.R. 10235 were: 

“There’s real question if this bill will do any good. First, it must be en- 
forced by Federal agencies whose effectiveness is questioned even by Mr. Patman. 
Second, it involves more questions of accounting than there are drops of water 
in the ocean. For instance, to make a case stick you’d have to know buying 
prices, which vary from goods to goods and firm to firm. Then you’d have to 
determine the overhead on each item sold, which also would vary from firm 
to firm. Court wrangling over these things could last for years.” 

The result of the poll reported in Mandate No. 257 is as follows: 74 percent 
for, 23 percent against, 3 percent not voting, and I am attaching herewith the 
official Mandates where the question appeared and showing the result of the poll. 

It goes without saying that the loss-leader sales carried on by many giants 
in the business field places an unjust barrier for small business to hurdle, 
irrespective of how efficient small business may be, and it is for this reason, 
on instructions of the majority vote of our nationwide membership who believe 
H.R. 10235 will in some measure remove this barrier, that we recommend in 
their behalf an affirmative vote by your committee, and that it will be so reported 
to this Congress for early action. 








EFORE VOTING ISSUES . . . READ THESE EXPLANATIONS; 
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1. for H.R. 10235: Rep. Patman says that once 
this bill becomes law, it will eliminate the twin evils of loss- 
leader selling and cutthroat price competition which giant 
firms have so viciously in driving small competitors to 
the wall. It will operate the same as many State “anti-loss 
leader” laws do, goomte any merchant from selling 
at prices that are low his buying price plus a minimum 
markup to cover overhead. According to the Congressman, 
this bill will protect consumers also, by banning “bait” cut- 
price “specials,” 

~ Argument for H.R. 9900: This bill aims at one thing, 
and one thing only—to force unions to — with em- 
ployers on the local level, with due regard to the employer's 
own profit and loss statement. It would prohibit unions 
from working together through so-called “Internationals” 
to establish nation-wide work scales which might be un- 
realistic in various areas. It would prohibit unions from 
trying to force smal] businessmen into wage-price agree- 
ment molds set in bargaining sessions with their giant 
competitors. 


3. Argument for S. 1046: This bill seeks only simple jus- 
tice for workers in retail, service, and wholesale trades. It 
aims at a mandatory $1.25 hourly wage floor for them 
(which comes to a measly $60.00 a week before deductions). 
It aims to bring retail, wholesale, and service firms which 
do $500,000 or more a year (or who se!l $50,000 or more to 
firms now under Federal wage controls), but who are not 
now under Federal supervision, under Federal wage con- 
trols. You'll find many sizeable chains in this category. But 
the bill specifically exempts the “momma-poppe” smail 
businesses from Federal wage controls. 


4. Argument for H.R. 9897: Stitch in time saves nine.. . 
that’s the reasoning behind this bill. The U. S. Supreme 
Court in 1920 forbid the giant meat packers from operating 
retail stores because it held that such would be sure to 
create a real, binding monopoly in the meat and grocery 
field. The packers appealed this ruling on at least two 
later occasions, only to have later Courts reaffirm the 1920 
ruling. Now, the packers are trying again, and this bill is 
offered as a safeguard against the chance they may suc- 
ceed. The monopoly problem in the food field is bad 
enough, without adding this additional threat from the 
meat packers. 


5. Argument for H.R. 9327: Make it possible for older 

ople to receive social soeertty. ” work to earn a decent 
iving . . . that's an aim of this bill. People can’t live on so- 
cial security alone, yet when they work for supplementary 
income, the minute they hit $1,200 yearly they lose social 
security benefits. The bill also aims for fairness. Right now, 
the chap sitting atop $1 million, clipping coupons, gets his 
social security payments . . . he’s not “working.” Yet the 
man who has to go out and earn to live must forfeit his pay- 
ments. This is no perfect solution to the problem, but it’s 
a step in the right direction. 
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1. A ent against H.R. 10235: There's real question if 
this bill will do any good. First, it must be enforced 

Federal agencies whose effectiveness is questioned even by 
Mr. Patman. Second, it involves more questions of account- 
ing than there are drops of water in the ocean. For instance, 
to make a case stick you'd have to know buying prices, 
which vary from goods to goods and firm to firm. Then 
you'd have to determine the overhead on each item sold, 
which also would v 
over these things could last for years. 


2. A ent against H.R. 9900: Think this over .. . in 
their gaining in various of the country, labor 
unions do recognize the need for differentials to reflect 
variations in living costs. Of course, in the same commu- 
nity, the wage rates for, say, butchers, might be the same 
for the small supermarket as for the big supermarket. 
This is not, however, a question of unions getting together, 
but rather of one local union working its way through its 
problems. The firms this bill would help would be the 
giants of industry. 


3. Argument against 8. 1046: No matter what's said, this 
bill threatens to bring all but the tiniest—the one man, or 
the family staffed businesses under Federal wage controls. 
It would require all controlled businesses to pay employees 
a basic $1.25 —e wage, with the rate rising to a basic 
$1.88 hourly after the first 40 hours of any week. It would 
compel these firms to bear added overhead, to pay for 
detailed records required by Federal law. It could er 
another push for higher wages everywhere. And it could'be 
another step to blanket all American firms, even the small- 
est, under Federal control. Then watch out! 


4. Argument against H.R. 9897: It's neither fair nor wise 
to apply rules that governed horse and buggy traffic to 
300 horsepower cars on superhighways. Yet that is just 
what our courts are doing by insisting that the 1920 ruling 
be continued. Since that time, the “monopoly” packers have 
lost considerable hold over the industry, new and vigorous 
smaller firms have sprung up and grown big. More than 
this, the door is wide open for pest chain stores to operate 
in the meat packing field for their own requirements. Why 
continue to enforce this outmoded ruling, and why try to 
bulwark it by this bill when the situation is so radically 
changed? 


5. Argument against H.R. 9327: A built-in, but hidden pres- 
sure for a social security tax increase . . . that’s what this 
bill carries. The facts should be out in the open. Raise the 
ceiling and ae going to have more people drawing down 
payments, Get more people drawing down payments, and 
you're going to have a bigger drain on social security sys- 
tem income. The bigger the drain, the greater the pressure 
for higher taxes . . . because social security benefits are 
ped out of current taxes, make no mistake on that. Social 

curity reserves are actually in the form of “IOUs” from 
the Treasury, nothing more. 





Washington and Small Business 


By FEDERATION STAFF 


“Another step in the inflation spiral!” . . . that’s the brand we've 
stamped on proposals for 1st Class Mail rate increases, in all con- 
tacts with Congressmen. We're in a real battle now that postal 
workers are pressuring for wage hikes. But we're going all out to 
save you from the additional overhead burdens involved in higher 


mail costs. 
. * * 


The problem that is baffling Washington is bow to dig the country 
out of the hole without making the bole any bigger. 


* * * 


Gov't competition. High ranking Congressmen have promised us 
to chip away at this, provided you furnish the needed tools: the 
name of the gov't outlet getting in your hair, how much damage 
it’s causing you, the products involved, etc. Give us these facts. 
We'll serve them up in a way we are confident can bring relief. 


MORE POWER FOR YOU 

= Solid stamp of ap- 
proval for your 
Federation from 
noted economist 
Roger Babson. 
For 50 years he's 
counseled right 
on the inside with 
businesses large 
andsmall. He 
knows what 
makes the wheels of industry turn. In 
a recent newspaper column, carried in 
the nation’s general and financial 
press, he reported that your Federa- 
tion had secured “helpful tax and 
other legislation,” and urged business- 
men and investors to join your Federa- 
tion. This adds to our prestige, and 
power to get things done. 





from firm to firm. Court a 
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Washington and Small Business — Continued 


$60,000 fines, jail sentences, face “labor union” newspaper oper- 
ators who blackjacked business men into paying for ads they never 
ordered. We worked hard with AFL-CIO and Gov't to clean up this 
mess. This proves again the value you get in having alert, hard- 
hitting Federation representation at Washington. It protects you 
against similar unfairnesses in the future. 


* * * 


Grocery industry advertising allowance “payola” could take real 
beating from Gov't guide now in the works. This would blueprint 
what is and what is not allowed, and could go far to stamp out 
unfairnesses now undercutting independents. 


* * * 


Shopping center locations. Suggestions at recent Congressional 
hearings could clear the way for Small Business Investment Cos. 
to guarantee independent business leases in shopping centers, 
getting them into lush locations the same as their giant chain store 
competitors. We're watching this closely. 


* * * 


Gov't reports: House Statistics Committee says Federal agencies 
should balance new reporting programs against cost to businesses 
in time and money. This is a business-like approach to the problem 
of cutting Federal red tape burdens on independents. We're 
pounding Capitol corridors, ringing doorbells for more action 
along this line. 

* * * 


Golfer (deep in the rough): “Caddy, why do you keep looking at your 
watch?” Caddy: “It’s not a watch, sir, it’s a compass.” 


* * * 


Tougher crack-down on importers who mislabel foreign items to 
gain unfair advantage over U. S.-made products. Gov't is insist- 
ing they definitely show when goods are foreign made, and the 
country of origin. Elimination of unfairnesses now being prac- 
ticed can give makers and sellers of U. S. goods a better chance in 
competition . . . that’s allywe want. 


* * * 


Memorial Day note. Fathers and mothers who've lost anyone in 
training for wars or in actual hostilities from World War | on, 
are entitled, by act of Congress, to wear “Gold Stars.” Write to 
your Congressmen for further information. 


* * * 


Big step forward for independent bankers. House Banking 
Committee has approved bill already passed by Senate to 
strengthen laws against monopoly-producing bank mergers. This 
means securer opportunities for independent banker service at the 
local level. It’s right in line with arguments we’ve been hammering 
home with Congressmen over the years. 


* * * 
Postal inspectors investigating cut-price mail order offerings on 
new automobiles, to see if they are factual. If not, the axe will 


fall swiftly, saving auto buyers and dealers a lot of grief. We're 
working on this one. 
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BLUE PRINTS FOR SUCCESS ... 


that’s what Ohio State Univ. is outlin- 
ing in project sponsored by Small 
Business Admn. They want to find the 
best in small business management 
procedures, to pass information back 
to you. You can help. Write to E. F. 
Grape, Bureau of Business Research, 
Hagerty Hall, Ohio State Univ., Co- 
lumbus, Ohio. Advise if you have 
standard procedure manuals for ac- 
counting, sales training, stock control, 
ete., and if so what kind. Also advise 
your total employment, total em- 
ployees in departments covered, the 
products you make or sell, names of 
those who've drawn up your standard 
procedures. They’ve asked our assist- 
ance in this survey, and we’re glad to 
help. It’s another example of how your 
Federation works closely with our col- 
leges and universities. 


COLLEGE GRADS 
FOR YOUR BUSINESS .. . 


Your chance to 
bring specially 
trained college 
business school 
graduates into 
your firm. These 
men have broad 
training in fi- 
nance, sales, ac- 
counting, etc., can 
add to the mix 
that makes a successful, growing oper- 
ation. They’re looking to independents 
for opportunities. For information, 
write: Wm. Mott, Business Search, 
School of Industrial Management, 
Massachusetts Institute of Technology, 
50 Memorial Drive, 412a, Cambridge, 
39, Mass. They've asked our help, and 
we give it gladly. You've heard loud 
cries over how big businesses skim the 
cream off the college crop each year. 
Here’s a change to do a little skimming 
for yourself. 


ANOTHER VICTORY FOR YOU... 


With your Federation's help. On 
mere threat of Justice Dept. action, 
giant Ohio Standard Oil cancelled 
plans to take over independent Leon- 
ard Refineries. If this merger had gone 
through, Standard would have gained 
control of another 475 service sta- 
tions. Right from the beginning, Gov't 
called on your Federation to help sup- 
ply it with factual evidence to fight 
the merger threat. We swung into 
action immediately, made the tele- 
phones hum with calls to our nation- 
wide small business contacts. We 
rushed the facts to Justice as they 
poured in, and the Gov’t agency came 
through handsomely, helping to save 
the day for fairer, freer competition 
in the automotive field. This is an- 
other example of the services which 
we render independents in all lines by 
cooperating with Gov't agencies. It 
points up the value of the prestige 
which our 18 years of hard work at 
the nation’s Capitol have helped us 
win with people who count and can 
help you. 
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SALES BELOW COST 


Washington Small Business - Cont'd 


Trading stamps and premiums are not “for free”, and 
any firm that claims othewise is running afoul the 
“truth in advertising laws.” Let us know about such 
claims, and we'll get action . . quick. 


* * * 


“Raise the ceiling on private earnings permitted so- 
cial security pensioners” . . that’s what we're 
telling House Ways and Means Committee now con- 
sidering bills on this. We're following through your 
Mandate votes to insure that people who have paid 
into this fund will be able to work and earn a decent 
living, yet still receive their social security payments. 


* * 7 


Idea sparkers for freshening up your store, to make it 
more attractive for customers . . . many of them in 
Small Business Admn's “Modernizing Your Store.” 
Write to your closest SBA office for your free copy, 
or drop us a line. 

* * * 


Motto to live by: “Hurry up, you're not on company 
time now!” 
* * * 


Discount houses hit under Ohio Fair Trade Law. Three 
manufacturers have gone to court to stop them from 
footballing their goods price-wise. Outcome could do 
much to safeguard profitable sales in the State. Use 
your State Senator ballot to tell your State lawmakers 
about action on discount house problems. 

* * * 


Going to bat for moving-van operators . . . we're 
trying to get Gov't to repeal a ruling which bars them 
from getting Small Business Admn. loans, and are 
working with SBA and Congressional Committees. 
Our position: this aid must be equally available to all 
small firms. 
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Business Name_——____ 


a Your Personal Opinion Is Important 
ToAegislators . . . Vote Your Ballots! 


@ H.R. 10235. STOP BELOW-COST SALES . . 
this bill would prohibit businessmen from sellin; 
their goods for less than their cost for the purpose o 
injuring competitors (Rep. Patman, Tex.) iar 


@ H.R. 9900. LOCAL LEVEL BARGAINING . 
compel labor unions to bargain with businesses on an 
individual store by store, plant by plant, local basis 
(Rep. Smith, Kans. 


+ oe = HOW HERE - 


S. 1046. RAISE MINIMUM WAGES, EXPAND 


WAGE CONTROLS .. . this bill would raise the 
Federal minimum wage to $1.25 hourly, and bring 
almost all retail, wholesale and service businesses 
under Federal wage control (Sen. Kennedy, Mass.) 


H.R. 9897. PROHIBIT GIANT MEAT PACKERS 
from operating retail meat, poultry, and dairy out- 
lets (Rep. Roosevelt, Calif.) 


H.R. 9327. PERMIT SOCIAL SECURITY PEN- 

SIONERS to earn $2,400 a year and still receive their 

FOLD BACK WERE Gov't ir instead of the $1,200 presently 
- allowe: p. Herlong, Fla.) 
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168 SALES BELOW COST 


BEFORE VOTING ISSUES . . . READ THESE EXPLANATIONS: 


1. Argument for H.R. 131: Inflation penalizes all our peo- 
ple, and not the least of these is the businessman. Picture 
the man who paid $5,000 for equipment in 1945, and finds 
the price for replacement today at $8,000 to $10,000. He's 
ot to make the grade, or fail in the competitive race. 

ither way the public is penalized. Since he doesn’t coin 
his own money, he’s got to charge higher prices. If he 
doesn’t, the public is penalized by a diminishing competi- 
tion. It’s in the public interest that businessmen be given 
this allowance. 


2. Argument for H.R. 9070 - S. 2643: Fairness for con- 
struction industry labor unions and their members .. . 
that’s the aim of this bill. The Supreme Court recently 
ruled that when one subcontractor gets into a dispute and 
his union member employees throw up picket lines, that the 
union member ——s of other subcontractors working 
on the job cannot be made to honor the picketing, must go 
to work, For instance, in one case in point, a subcontractor 
brought non-union workers onto a job, and there wasn't a 
blessed thing his unionized employees could do about it. 


3. Argument for H. R. 10821: Take the heat off legitimate 
businessmen .. . that’s the aim of this bill. It would further 
curb the advertising abuses of high pressure discount 
houses and mail order sellers who flood consumers with 
fake offers to sell goods to them at “wholesale,” when their 
prices are in fact higher than their wholesale costs. These 
tactics dupe consumers and deprive ethical businessmen of 
sales and profits they might otherwise make. This bill 
would put the pressure on the Federal and State agencies 
to enforce the laws now on the books on this point. 


4. Argument for H.R. 4696: This bill would halt the 
steady encroachment of National Gov't authority over the 
affairs of the states, and the concentration and centraliza- 
tion of power in Washington. This trend is most obvious 
in court decisions, such as in internal security cases where 
Federal courts reverse State decisions and substituted 
laxer Federal for tighter state laws, such as in decisions 
affecting the meaning of “commerce” which have given the 
Federal Gov't ever-increasing power over labor and other 
areas where the states formerly ruled supreme. Unless this 
trend is stopped, State boundary lines will become mean- 
ingless scratches on the map. 


5. Argument for S. 3225: Our country’s strength is meas- 
ured in many ways, militarily, industrially, scientifically 
in justice, freedom, in the fertility of land and progress of 
its people. Successive waves of immigrants have made their 
contributions to our progress. Yet our present laws block 
many worthy people, some desperate refugees from ar 
sion, from coming to our shores. These laws should be 
changed to eliminate discriminations against some ups, 
and to make it possible for more of the homeless to become 
United States citizens, To show our my will to the people 
of the world, to set examples for other free countries, this 
bill should be passed, 


1. Argument by IE” H.R. 131: Businessmen deserve the 
benefits of this bill just about as much as they are entitled 
to the key to Fort Knox. Their prices and their unit dollar 
profits have risen with inflation. This means they have 
more dollars to sink into new equipment today than they 
had in 1945. Further than this, if this is good for business, 
then why not for the public at large? How about the r 
man who bought a new car in 1947 and wants to trade it 
in on a new one today? Does he get a tax allowance for the 
inflation dyring the past 13 years? 


2. Argument against H.R. 9070-S. 2643: This would 
really give unions the upper hand with builders. Let the 
slightest thing go wrong between one subcontractor and his 
union, and it could go on strike, tying up the whole job 
This would prea the prime contractor. To protect his 
job, he could easily be forced to pressure the subcontractor 
to cave in to the union. More than this, let construction 
worker unions win this bill, then watch all unions move 
in for the kill on the Landrum-Griffin bans on secondary 
boycotts in all American industry. 


3. Argument against H.R. 10821: One trouble with our 
country today is that there are too many sound, helpful 
laws on our books that are not being enforced. There's no 
point in cluttering up our books with additional laws that 
merely duplicate points already covered. This bill would 
enact such a duplicating law. Instead of wasting time on 
this, small businessmen and their Congressmen should go 
to work hammering at the proper Federal agencies to do 
job they must with the laws at their command. That's the 
way to get a solution to this problem. 


4. Argument against H.R. 4696: This bill, if enacted, 
would really snarl the processes of Federal Gov't. To be 
on the safe side, on all the laws it has enacted to date, 
laws which even remotely porenet state enactments, Con- 
gress would have to dig all these out and amend them to 
specify its intent to override state laws in cases where it 
desired. What a jamboree that would turn out to be! 
More than that, in judging all future laws, Congress would 
have to go over ali angles with a fine tooth comb, to 
anticipate all possible future instances wherein there 
might conflict with State laws. Let's not forget that our 
laws, generally, must necessarily be broad guides. 


5. Argument against S. 3225: Our present immigration law 
is the result of years of painstaking study. It is an even- 
handed law, that treats all fairly within the limit of our 
ability to do so. How many, for instance, know that since 
1952, under the present law, we have permitted 1.5 million 
aliens to come to our country? How many know, too, that 
we have an estimated 3 to 5 million aliens here illegally, 
about which little can be done on a large scale. The ques- 
tion is just how many people can we admit without ruining 
the opportunities of our own people to work out their own 
prosperity? Let's leave well enough alone. We cannot 
solve the problems of the world. 





Washington and Small Business 


By FEDERATION STAFF 


“Small businessmen treat employees fairly . . . don’t tie them up 
in any Federal red-tape straight-jacket!” This is what we're telling 
House Labor Committee in its hearings on proposals to expand 
Federal wage controls and raise minimum wages. We're doing all 
we can to follow through on your Mandate votes, to keep your 


operation free of needless Gov't controls. 
- = 


Remember: it isn’t buying on time that’s so difficult, it’s paying on 


tome... Rott CALL. 
* * * 


Retailers can be freed from need to keep Federal excise tax collec- 
tion records under U. S. Treasury new ruling. This lets their whole- 
salers pay the tax, and pass it on in sales price through retailers to 
their customers. This could save many independents much time, 
trouble, and expense in their overhead operations. 


TAKE ACTION WITH GOV'T 


“Take more in- 
terest in Gov't af- 
fairs! . . . that’s 
what everyone is 
telling business- 
men these days. 
And that’s exact- 
ly what you're do- 
ing as a Federa- 
tion member. 
There is no other 
program devised that lets you take ac- 
tion together with your fellow inde- 
pendent business and professional peo- 
ple nation-wide in sending personal 
Mandate votes on important issues to 
Congressmen and State Senators .. . 
with your ballot opinion going forward 
at the same time as theirs. 











SALES BELOW COST 


Washington and Small Business — Continued 


Hot fire building under Congress to apply antitrust laws to labor 
unions the same as business . . . unions themselves are lighting it. 
Teamsters’ Jimmy Hoffa move to have all transportation industry 
contracts expire at once threatens complete national tie-ups in the 
future. We're fanning the blaze by reminding Congress of your 


Mandate votes. 
* x * 


Can U. S. independents use 50% or more foreign made parts in 
their products, yet qualify for “small business” preferences on Gov't 
contracts? This question now under debate at Washington. Rulings 
expected shortly. They could further protect 100% American 
small business products from unfair foreign competition. We're 
watching this closely. 

* * * 


Trailer court operators: Federal Housing and Home Finance Agency 

is authorized to make Gov't loans in your industry, when you can’t 

raise money privately. Apply there, not to Small Business Admn. 
* * * 


For the kids who “just hate school”. National unemployment 

figures are significant. They show jobless running from 2 of 1% 

for professional, technical and managerial workers (whose posi- 

tions require much prior education) to 14.7% for unskilled workers. 

Remind the young ones that “hitting the books” now pays off later 
* * * 


Tire dealers note: prospects improve for Congressional action to 

put you on the same excise tax collection-payment basis as 0 

factory-owned company-store competitors. We've been working 

hard for this, and are beginning to crack through. Here’s another 

case where your Federation Mandate voting program unites the 

strength of all independents to bring relief to those in one vocation. 
* * * 


Trouble in farm belt: as farms close and more people come into 
town for jobs. But Small Business Admn. is standing by to help 
with RURAL DEVELOPMENT LOANS to expand local industry and 
broaden the range of off-farm jobs. Businessmen in these areas 
can profitably explore this assistance program. 


* * * 
Sharply stepped up antitrust drive brightens hopes of small busi- 
nessmen. To date this year, Federal Trade Commission has filed 85 
antimonopoly complaints against 57 last year, and Justice Dept. 
is going great guns on mergers, price and advertising allowance 
unfairnesses, etc. This is the sort of thing you need for a fair 
chance to compete for sales and profits against industry giants. 
We're making headway, and are happy to report this to you. 

ae 
Storm signals fly on taxes. Strong currents are running among 
businessmen fed up with having to act as unpaid tax collectors 
for Gov't. There’s even murmurs of nation-wide strike against 
withholdings. This could be serious. We're hammering hard with 
Congress for remedial action before it becomes unmanageable. 

* * * 
The family sat restlessly in the lawyer's office eagerly waiting the 
reading of a wealthy relative’s will. “You all know bow your uncle 
admired brevity,” the lawyer said. "Well, the following is bis full will: 
"Being of sound mind, 1 have spent all my money’.” 


WE'RE HARD AT WORK FOR THIS 
Senate Small Business Committee 
considers Bentley bill, H. R. 2729, an 
important part in the overall to com- 
pel manufacturers who sell through 
their own factory chains, also through 
independents, to price their goods to 
both on the same terms, enabling both 
to start competition from the same 
cost basis. Remember, your Federa- 
tion played a big part in writing this 
bill and getting it into Congress, and 
the Mandate vote was 86% for the bill. 
We know its importance to paint, shoe, 
glass, tire, oil and many other inde- 
pendents, and we are continuing to 
push hard to get it enacted into law. 
DOORS OPEN FOR CONTRACTS 


An entire seg- 


dent tire retread- 
ers continue able 
to do business 
with Gov't largely 
because of your 
Federation. They 
came to us some 
months ago, com- 
plaining that the 
military had banned use of their prod- 
ucts for “safety” reasons. The more 
we looked into this, the more it 
seemed to us that the “safety” angle 
had been vastly over-rated. So we 
went to work, with the Small Business 
Committees, with Congressmen, and 
with members of the Executive 
Branch. We maintained open channels 
of communication between the inde- 
pendents and all in Gov't, and in a 
short while were able to effect a 
compromise between them and the 
military, which permits these inde- 
pendents to continue bidding on prof- 
itable Gov't contracts. This is a fur- 
ther example of how your Federation, 
operating on a personal services basis, 
is able to protect independents against 
arbitrary Gov't rulings which could de- 
stroy their business investments. 


“THE FOURTH HOUSE OF GOV'T... 
for small business.” That's how your 
Federation is known to many on 
Capitol Hill. The reasons are found in 
a single word: SERVICE. A good ex- 
ample: when introducing our witness 
to Senate Small Business Committee 
recently, Sen. John Sparkman said: 
“Later, Mr. George Burger, V.P. of the 
National Federation of Independent 
Business, will testify. He visited the 
Regional Offices of Small Business 
Admn. last fall. On this basis and his 
many years of experience in small 
business matters, his testimony should 
provide a_ unique evaluation of SBA 
operations.” Take it from the record: 
Congressmen appreciate Federation 
operations because they know we give 
them: honest opinions in your Man- 
date (this is well expressed by Rep. 
Harris B. McDowell, Jr., who has 
told the nation that Mandate polls are 
completely fair and highly considered 
in Congress), results of on-the-spot in- 
vestigations, and counsel from people 
experienced in small business. 





ment of indepen- 
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Washington Small Business — Cont'd 


“Stop the double-talk and get to work!” .. . what 
Rep. Wright Patman, Tex., is telling Federal Trade 
Commission. He says the agency can stop manufac- 
turers from underselling their own dealers, and 
wants it to busy. We've been working all along 
to get relief for independents from this type of un- 
fairness. The Congressman’s help is very welcome. 
iy tie) 


Exeise tax quarterly returns: be sure to answer all 

questions, even if it means marking “none” and 

“zero” in spaces that don’t apply. Failure to do so can 

leave you wide open to later Internal Revenue suit. 
* * * 


Discount house under fire. Gov't 
has told one outlet to stop false claims it sells for “5% 
over cost”, and has warned another to stop using 
fictitious price “lists” as basis for savings claims. 
We've been pushing for this sort of Federal policing 
action, for fairer competition all along the line. If 
you're having troubles, give us the facts. We'll go to 
bat for you. 
* * ” 


The bard working secretary was telling about the volume 
of letters she bad been writing. handled so many yes- 
terday that I finished my prayers last wight with ‘Y ours 
Very Truly,’ ” she said. 

* * * 


Fairer chance for to win Gov't defense 
contracts . . . that’s what we urged in testimony be- 
fore Senate Small Business Committee recently. Our 
recommendation: that “small business specialists” 
should be transferred from the military to Small Busi- 
ness Admn. to give them greater Readens in opening 
up bids for small business competition. We were the 
only small business representative to testify at the 
hearings. 
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STATE SENATOR BALLOT, REVERSE SIDE ’ 


fOw TOWARD YOU TO VOTE FOLD AWAY FROM YOU TO MAIL 


To My State Senator: 


REG. U. S. PAT. OFF. Published by 
NATIONAL FEDERATION OF INDEPENDENT BUSINESS 
The Lergest Individval Membership of Any tusinens Orgenizetion ia the United Stes 


Washington 5, D. C. — REpublic 7-3523 
Burlingame, California — Chicago 26, Illinois 
Cincinnati 2, Ohic — New York 19, NM. Y. 


Section & 
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N Copyright, 1960, Netionel Federation of independent Business. inc Bulletin No. 357 
Business Name 


Address_ 


(Sweet) i (City) 
(Please print Plainty) 


FOLD BACK HERE 


MAIL TO: 


Section © 


_foww BACK MERE 


THIS BALLOT FOR CONGRESSMEN 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS 


WASHINGTON 5, D.C 
Ballot No. 257 


Signature___ 


TO MY CONGRESSMAN: Following is m 
the measures hereon. I have drawn a line 
those on which I do not care to vote: 


For 





opinion on 
through 


Against 





TO UGE GELF-.MAILER: TEAR OFF ALONG THIS PERFORATION 


Your Personal Opinions Count. . . 
Put Them To Work With Lawmakers! 


@ H.R. 131. BUSINESS HEDGE AGAINST INFLA- 


TION ... permit businessmen to deduct from taxes 
the difference in cost between new construction and 
equipment and that which is replaced, when costs 
have risen due to inflation (Rep. Keogh, N.Y.) 


H.R. 9070 - S. 2643. SECONDARY BOYCOTTS 

. change the national labor law to permit building 
industry subcontractor unions to use secondary boy- 
cotts thus — them to tie up entire construc- 
tion jobs (Rep. Thompson, N J.-Sen. Kennedy, Mass.) 


H.R. 10821. CURB FAKE “WHOLESALE” ADS 
... Strengthen laws which prohibit retailers from 
falsely advertising goods at “wholesale,” when they 
are not selling these goods at their true wholesale 
costs (Rep. McFall, Calif ) 


© H.R. 4696. MAINTAIN STATES RIGHTS . . 
gene Federal courts from permitting Federal laws 
override State laws unless Congress specifically 
directs they should (Rep. Derwinski, Ill.) 


© 5S. 3225. CHANGE OUR IMMIGRATION LAWS 

; one our immigration laws to allow an addi- 

tional 100,000 foreigners to come into our country 
every year from now on (Rep. Dirksen, III.) 


YOUR CONGRESSMAN AND STATE SENATOR 
NOW HAVE A COPY OF THIS MANDATE 


a the NATIONAL SUMMARY of votes on issues in Mandate 
256. This has been sent to all Congressmen and Senators, all Con- 
pk Committees, and all agencies and individuals in the 
Executive Branch of our Government, for their information. It 


1. H.R. 131, Business hedge against also been sent to all State Senators. 
inflation ......... Sp Dhepneciiecins (igi NO 
FOR AGAINST VOTE 
H.R. 9070-S. 2643. Permit sec- ‘ . H.R. 10235. Stop below-cost 
= ee ey oe sales injure competitors... 74% 23% 3% 
' 2. H. R. 9900, Make unions bargain 
eh R. 10821. Curb fake “whole. ' with businesses on local basis. 88% 9% 3% 
sale” ads : 3. 8. 1046, Raise minimum 
H.R. 4696. Stop Federal conte expand wage controls over busi- 
from overriding State laws mess .. a avenceasain 21% 76% 3% 
. $.3225. Admit an additional 4. H.R. 9897. Prohibit meat 
100,006 aliens into our country. ' 5 ny ae wars us 22% 1% 
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(The following statements were submitted for the record :) 


STATEMENT OF PHILIP F. JEHLE, WASHINGTON REPRESENTATIVE OF THE N ATIONAL 
ASSOCIATION OF RETAIL DRUGGISTS, IN SUPPORT OF H.R. 10235 


My name is Philip Jehle, and I am the Washington representative of the 
36,000 family pharmacists across the country holding membership in the Ng. 
tional Association of Retail Druggists. On behalf of these members as well ag 
for myself, I wish to thank you for this opportunity to present the views of the 
NARD in regard to H.R. 10235, a bill to prohibit monopolistic loss-leader pricing 
practices. 

As the members of this subcommittee know so well, the NARD has a long 
and distinguished history of promoting the free competition of freemen in free 
markets and in opposing business practices having monopolistic tendencies, 
Through the years, every move to strengthen antitrust legislation and enforce. 
ment has been vigorously supported by the NARD while all attempts to weaken 
antitrust protection have been just as strongly resisted. It is a matter of par. 
ticular pride that the NARD has been in the forefront of successful legislative 
battles to enact such antitrust statutes as the Robinson-Patman Act, the Miller. 
Tydings Act, and the McGuire Act. 

As would be indicated by its enviable record, the NARD subscribes in prin- 
ciple and purpose to H.R. 10235, the national loss-leader bill. In our view, Con- 
gress would be adding a long-needed, effective weapon to the antitrust arsenal 
available against monopolistic practices by enacting the proposed legislation. 

Yet, while endorsing H.R. 10235, the NARD must warn against the measure 
being considered as an alternative to the proposed national fair trade legisla- 
tion. To guard against such an impression being created, I find it advisable to 
cite the declaration of Congressman Wright Patman, chairman of the House 
Small Business Committee and author of H.R. 10235, that the measure “is not 
intended as a substitute for the national fair trade bill.” In this reassuring 
position, Congressman Patman received strong support from his Small Business 
Committee colleague, Representative James Roosevelt, who emphasized, “At 
the outset, it should be understood by all that H.R. 10235 is in no way a fair 
trade bill. It would complement, not supplant, the proposed national fair trade 
legislation.” 

Apart from the readily understandable need to distinguish the scope and 
purpose of H.R. 10235 from the national fair trade bill, the NARD strongly 
favors the proposed legislation and is hopeful that Congress can enact it this 
session. Inasmuch as the Nation’s economic well-being depends in a large 
measure upon the health and prosperity of America’s small business community, 
Congress must suppress all threats to the stability and security of our inde- 
pendent enterprises, such as are posed by below cost sales. 

Through H.R. 10235, Congress may provide an effective means of saving the 
economic lives of many thousands of small businessmen who are now doomed to 
failure by predatory and ruinous price-cutting practices. 





STATEMENT OF ANGUS MCDONALD, COORDINATOR, NATIONAL FARMERS UNION, IN 
Support oF H.R. 10235 


Mr. Chairman and members of the committee, I am appearing here in support 
of H.R. 10235 which would strengthen independent competitive enterprise by 
making it impossible for large corporations to engage in the below-cost pricing 
which has the effect of destroying competition to the detriment of small busi- 
nessmen and farmers. Although the legislation is not specifically directed to- 
ward the relief of agriculture we feel that it would have a salutary effect in the 
marketplace where the farmer must competitively sell his products. 

The farmer is the largest competitive sector in our economy. Every farmer 
must compete against other farmers who are selling the kind of products that 
he sells. Consequently when his products are used as a weapon to destroy 
small business food distributors, he, too, must suffer. We do not feel that the 
general public in the long run gains any advantage in destructive below-cost 
pricing if it adversely affects competition since the large corporations respon- 
sible for such activities will ultimately raise their prices as soon as the com- 
petition is eliminated. 
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The National Farmers Union over a period of many years has supported leg- 
jslation similar to that considered here. It has appeared numerous times before 
congressional committees in opposition to legislation which would weaken our 
antitrust laws and in support of legislation which would strengthen them. Leg- 
islation similar to H.R. 11 which would close one of the loopholes in the anti- 
trust laws by strengthening the Robinson-Patman Act has been supported by my 
organization over a period of years. We have been very much concerned about 
monopolistic trends in the distribution industry. We realize that in some in- 
stances a few great corporations control the market and are therefore able to 
maintain a privately administered price system similar to the one that exists 
in most durable goods industries. 

Because the food industry varies greatly from other industries, monopoly has 
not proceeded to as great an extent as in other industries. The farmer himself 
has, over a period of years, produced on the average more food than was neces- 
sary to satisfy demand. Consequently we have had a so-called food surplus 
problem despite the fact that millions of our citizens are not able to purchase 
sufficient food to maintain an adequate diet. In addition thousands of small 
distributors of various food products compete against each other and thus tend 
to competitively price these products so that the consumer generally gets the 
benefit of technological efficiency. 

However, great monopolies have also developed in the food industry. For 
example, eight companies control over 50 percent of the distribution of milk and 
milk products. These large corporations, during the last few years, have at- 
tempted to take over the entire industry by means of price wars. Price wars 
are usually carried on mainly by below-cost price cutting. Prices to the whole- 
saler, which usually is a chainstore, are cut to a point where a small local dis- 
tributor cannot stay in business. We believe that the following events are 
typical of what is going on in many areas throughout the United States, par- 
ticularly in the Middle West where the national corporations have not yet 
secured control. 

Most of the recent price wars have occurred in areas in the Mississippi Valley 
when the big dairies have not secured market control. Kansas City, Mo., was 
one of the focal points deployed by their forces during the period 1952-59. The 
history of milk distribution in the Kansas City area was similar to that of 
many cities in the United States. In 1933, 400 dairies served the Kansas City 
market. Today only a few milk distributors are left. Six companies control 
the market. 

An important factor in the situation has been the Adams Dairy Co., probably 
even more aggressive and ruthless than the national dairies. Adams found a 
new ally in its price wars. Beginning in Kansas City in 1952, Adams made 
deals with the big grocery chains. He would sell them milk at cost, or nearly 
cost, on condition that they eliminate all independent milk from their stores. 

The chains and Adams had a common purpose: to drive into bankruptcy 
those firms which were delivering milk to residences at $0.10 a gallon less 
than he could sell it for and make a profit. Paper cartons cost distributors 9 
or 10 cents per gallon of milk but the glass jug cost the distributor nothing since 
a deposit was required. Twenty-five percent of Kansas City milk was delivered 
in glass jugs. The glass jug has been an issue in milk wars all over the Nation. 
National Dairy Products Corp. is said to fear it worse than anything. 

After a few years of sporadic and intermittent price wars in Kansas City 
and outlying areas, Adams intensified his campaign. In January 1955, he en- 
tered Columbia, Mo., made a deal with a Great Atlantic & Pacific store which 
enabled it to sell milk at 37.5 cents a half gallon and issued an ultimatum to 
local dairies to raise their price on home delivered milk. In December 1956 he 
entered Jefferson City, Mo., was followed by Foremost and in May 1957 he 
entered Cape Girardeau, Sikeston, Poplar Bluff, Mo., made deals with the chains 
either selling milk below cost or giving it away. In Pittsburg, Kans., he gave 
2,161 quarts to Safeway free of charge and in Topeka, he made giveaway deals 
with A. & P., Kroger, IGA, and Safeway. In July 1957 Adams entered Salem, 
Il., and Paducah, Ky., using the same tactics. 

In Mexico, Mo., in February 1958, Adams outdid himself by selling milk for 
6 cents a half-gallon wholesale and 8 cents a half-gallon retail. He was joined 
in these enterprises by the big dairies, including National Dairy Products, and 
Foremost. Because of their unlimited resources they could meet his “com- 
petition.” They no doubt looked on Adams’ attempts to get rid of home delivery 
and the independents with sympathy because they wanted the same thing. They 
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wanted to get as much chainstore business as possible and be in a better posi- 
tion to deal with stubborn farm cooperatives. 

National Farmers Union believes that chaotic conditions such as this have 
tended to depress the prices of farm commodities, not only during the price 


war, but more or less permanently. If the farmer is able to deal with a number 


of distributors, he may be able to obtain a price which is somewhat commensy- 
rate with his costs of production. But if he must deal with only one buyer then 
more often than not he is at that buyer’s mercy since he does not have the 
economie strength to utilize markets other than his own local area. 

It appears that the Robinson-Patman Act, which provides some measure of 
protection to small business and farmers by making price discriminations which 
tend to substantially lessen competition or to create a monopoly illegal, has been 
weakened greatly by the Supreme Court decision which made “good faith” in 
meeting competition a complete defense, even though the pretended competition 
destroyed competition. 

It is obvious that in many of the price wars carried on during the last few 
years, two or more large corporations went through the motions of meeting 
competition when actually they were conspiring to destroy competition. It is 
obvious, also, that conspiracy, as defined by the Sherman Act, cannot usually 
be proved. Business today is done either on the telephone or by a “follow the 
leader” technique. 

The small businessman is completely helpless when dealing with two or more 
large corporate groups. The laws which Congress enacted have been, to some 
extent, ineffective. Laws must be repeatedly amended since smart corporation 
lawyers usually find loopholes in them. This bill would partially close the 
gigantic loophole made by the Standard Oil decision insofar as below-cost pric- 
ing is used as a tool to destroy competition. 

The Department of Justice and the Federal Trade Commission, it appears, 
sent over adverse reports on H.R. 10235. The Department of Justice, it appears, 
objected to certain words used in the bill despite the fact that these words have 
been repeatedly defined by the courts, including the U.S. Supreme Court, over a 
period of 40 years. This agency has brought abont actions using these very 
same words which it objects to. For example, the Department of Justice in 
the Fairmont Foods case used the term “unreasonably low price” and the word 
“cost.” The Court consistently upheld the use of these words as being under- 
standable and not ambiguous. The Department also objects to this bill because 
some of the language is similar to that in section 3 of the Robinson-Patman Act. 

The opposition of the Department of Justice to the Robinson-Patman Act is 
well known. Certain attorneys connceted with the Attorney General’s National 
Committee who studied the antitrust laws, suggested that section 8 be repealed. 
Apparently the Department of Justice wants the little protection small business 
has under the Clayton Act taken away. 

Although we do not deprecate certain activities of the Department of Justice 
which have been brought under the Sherman Act, we feel that this piece of 
legislation enacted in 1890 is completely inadequate to provide small business 
with the protection it deserves. Enactment of the Clayton Act and the Federal 
Trade Commission Act in 1914 and later the Robinson-Patman Act is proof that 
the Congress felt small business was entitled to some protection from the 
predatory activities of great corporations. Economic history during the last few 
years provides abundant proof that small business has failed to get protection 
consistent with the theory of fair competition which the Congress has subscribed 
to in numerous instances. 

We do not find the objections by the Federal Trade Commission either sub- 
stantial or convincing. The Federal Trade Commission claims that it already 
has sufficient power to police the marketplace. It points to the section 5 of the 
Federal Trade Commission Act claiming that it can act against below-cost pricing 
when coupled with the effect or purpose of such activities. Yet, the FTC re 
peatedly has told small businessmen who have complained about prices at 
below-cost that it is not authorized to proceed under existing statutes. FTO is 
not interested in the effect of a destructive act and if pressed for an answer will 
hide behind the “good faith” case, refusing even to investigate a complaint. 

Finally, we feel strongly that this legislation will not operate adversely against 
any honest competitive practice. A farmer, a small businessman, under this 
bill can cut his prices or even give his commodities away. The test is not merely 
pricing below cost—it is pricing below cost when such an act destroys competition 
or creates a monopoly. It is inconceivable that the act of a corner drugstore oF 
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ry store or a farmer in slashing prices on distressed commodities or 
articles would have the slightest effect on the competitive climate in the market 
where he operates. The bill explicitly provides that the effect must be 
eral and must create a monopoly if it is to be illegal. We call particular 
attention to the final paragraph which emphasizes this point. 
We sincerely hope that the committee will approve this bill. 


§TATEMENT OF THE RUBBER MANUFACTURERS ASSOCIATION, INC., REGARDING H.R. 
10235 AND SIMILAR BILLs 


INTRODUCTION 


This association, representing 170 manufacturers of rubber products of all 
kinds, is unequivocally opposed to H.R. 10235 and the other bills of like tenor 
that have been referred to the subcommittee for its consideration. 

Our position may be summarized as follows: 

(1) These bills would compound the confusion and “elusive uncertainty” 
caused by the wording of present section 2 of the Clayton Act (the Robinson- 
Patman amendment). 

(2) The bills would stifle genuine competitive behavior to the ultimate detri- 
ment of the purchasing public. 

(3) Orderly marketing practices of interstate sellers would be needlessly 
disrupted. 

(4) A windfall would be created in favor of private litigants. 

(5) The good-faith proviso of section 2(b) of the Clayton Act would, in effect, 
be repealed despite the fact that direct legislation seeking the same result 
(represented by H.R. 11 and S. 11) has been considered by Congress on a number 
of occasions in recent years but has never been enacted. 


DISCUSSION 


The Robinson-Patman Act of 1936 has frequently been cited by the courts and 
legal authorities as one of the classic examples of bad draftsmanship. The 
meaning of many of its provisions has been determined only after a long series 
of protracted cases before the Federal Trade Commission and the courts. The 
purport of other sections of this controversial statute still awaits further 
administrative and judicial interpretation. That is the unfortunate situation 
which faces many facets of our economy even at the present time. 

Section 3 of the Robinson-Patman Act added to the initial confusion of making 
ita crime to engage in certain practices which the main portion of the Robinson- 
Patman Act sought to deal with in different terms. Over the 24 years since its 
enactment so many questions have been raised as to its constitutionality that 
the Department of Justice—under both Democratic and Republican administra- 
tions—has been reluctant to prosecute any concern under its vague terms. 

The proponents of H.R. 10235 are now seeking, however, to embody the prin- 
ciples of this horrendous piece of legislation (in many respects even more badly 
worded than the other sections of the 1936 act) into a new piece of civil legis- 
lation under the guise of protecting small businesses from the predatory practices 
of their giant competitors. The bill, in our opinion, is not only unnecessary but 
creates far more problems than it could conceivably solve. 

In the first place, not only does this bill pose a well-nigh insuperable problem 
for the Federal Trade Commission, as its Chairman has so ably pointed out, but 
it also subjects the unwary and entirely innocent concern—both large and 
small—to the hazards of costly litigation under its private treble damage 
features. 

For example, under (a)(1) of the proposed bill any difference in price or 
advertising service granted to competing purchasers in the case of goods of like 
grade, quality, and quantity would be per se illegal, it would seem, regardless of 
its effect, adverse, or beneficial, upon competition. This would particularly 
penalize the small seller who, in the face of competition, frequently must ad- 
just his selling terms in order to retain a customer. And let us assume that this 
customer’s trade had been sought by a large competitor. Would the latter, 
under the terms of this bill, not have the right to sue the small concern for 
treble damages? Under these circumstances what defense would the small 
seller have? We can see none, even though the proof established that the re 
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tention of this customer’s business was vital to the economic life of the Smaller 
eoneern. 

The proposed legislation would appear to be based primarily on the concept 
that price differences are bad for our economy. The adoption of this concept 
could only lead to price rigidity and consequent injury to the purchasing public 
whose interests should be the primary concern of our antitrust laws. : 

Furthermore, the section of the new bill dealing with sales below cost raises a 
host of problems of interpretation that perhaps could never be solved unti] 
after an exhaustive analysis of State laws or the seller’s own accounting prae. 
tices. Even then the seller might not be sure that his sales methods were not 
proscribed until after lengthy litigation and payment of treble damages, 

We need not comment upon other sections of this confusing addition to the 
Federal Trade Commission Act. They have been succinctly and lucidly analyzed 
by the Chairman of the Federal Trade Commission whose expert knowledge of 
these matters, we submit, should not be lightly regarded by the subcommittee 

We do believe, however, that one point requires further emphasis. The pro- 
posed legislation not only eliminates the cost justification defense now found ip 
the Clayton Act but also, it appears to us, completely abolishes the defense that 
the seller was meeting in good faith an equally low price of, or service furnished 
by, a competitor. 

Among the proponents of the new bill are those Members of Congress who 
enthusiastically endorsed H.R. 11 and 8S. 11 which directly sought to emasculate 
the good-faith proviso of section 2(b) of the Clayton Act. Extensive hearings 
at several sessions of Congress were held before both Senate and House com- 
mittees on these two bills with the testimony and exhibits runing to thousands 
of pages. Neither bill was enacted. 

Now the same proponents of H.R. 11 and §S. 11 claim that H.R. 10235 does not 
seek to dispose of any issue regarding the good-faith meeting of competition 
and suggest that to the extent that such an issue would become relevant in a 
ease brought under the Federal Trade Commission Act as it now exists, it 
would remain relevant under the proposed bill. 

We take vigorous issue with these statements. The bill seeks to add a new 
section .to the Federal Trade Commission Act, independent and complete in 
itself. .It prohibits certain acts, such as price differences, without reference 
whatever to the provisions of the Clayton Act. It has no provision permitting an 
accused seller to avoid liability by showing good-faith meeting of competition. 
Under these circumstances, we submit that the rules of statutory construction 
lead to only one conclusion: the good-faith defense would be abolished. 

In the hearings and debates on H.R. 11 and S. 11 several distinguished 
Members of Congress expressed doubt as to the wisdom of those proposed bills, 
evidently feeling that the cure might be worse than the ill scught to be al- 
leviated. That undoubtedly led to the tabling of that controversial legislation. 

We submit that the same result should follow in the case of H.R. 10235, for 
apart from all of its other features, the fact that the bill would deny the seller 
the right of self-defense should alone be sufficient for its rejection. 


COMMERCE & INDUSTRY ASSOCIATION OF NEW York, INC., 
New York, N.Y., June 10, 1960. 
Re H.R. 10235 (Patman), opposed. 


Hon. Peter F. Mack, Jr., 
Chairman, Commerce and Finance Subcommittee of the House Interstate and 
Foreign Commerce Committee, House Office Building, Washington, D.C. 

DEAR CONGRESSMAN Mack: In connection with the hearings scheduled for 
June 16 and 17 by your subcommittee concerning subject legislation, the Com- 
merce & Industry Association of New York, Inc., representing some 3,500 busi- 
ness firms, requests that its opposition be recorded to the bill and to the series 
of similar measures before your subcommittee. 

There already is more than ample confusion and uncertainty in the field of 
antitrust laws growing out of conflict between provisions of the various statutes 
in this area and the interpretations of those provisions. The legislation before 
you cannot help but compound that confusion and uncertainty, particularly 
insofar as it impinges upon the area of concern dealt with under the Robinson- 
Patman Act. 












ee —_—— a> 









f 


SALES BELOW COST 177 


We point specifically to paragraph (2) of subdivision (a) which, to all in- 
tents and purposes, eliminates the “good faith” defense to Robinson-Patman 
Act price discrimination proceedings. The evils of eliminating that defense 
nave been detailed elsewhere, and we enclose a copy of a summary of our 
thoughts in this regard. It suffices to say here that the elimination of that de- 
fense makes this legislation an anticompetition bill since its passage would force 
sellers not to meet the lawful competition of others in their market area. 

The Patman bill and its companions, in addition, suffer greatly from lack of 
clear statutory language and from the introduction of new undefined terms 
which cannot help but foment unending litigation. What, for example, is a 
“dangerous tendency,” and how do you determine “cost” in attempting to in- 
terpret “an unreasonably low price’? Incidentally, in this regard, too, the 
measure seems to be more in the nature of an anticompetition bill than anything 
else. Any new product brought into the marketplace to compete with similar 
products already there must, almost of necessity, be selling at a price less than 
the producer’s cost until sufficient sales volume has been achieved to cover the 
production costs. The only alternative is to set the initial prices so high in a 
new venture as to make the commodity noncompetitive. 

There also would appear to be a deficiency in the opening paragraph of the 
pill in that the so-called discrimination with which it deals is not limited to 
acts within the control of the seller or even involving only his product. The 
language speaks generally of special allowances available without restricting its 
application to those of one seller in the field. 

For at least all the foregoing reasons this association opposes enactment of 
H.R. 10235 or any similar legislation and requests that this communication be 
made part of the hearing record. 

Sincerely, 
ARNOLD WITTE, Secretary. 


ANTICOMPETITION LEGISLATION IN CONGRESS 


This legislation, generally referred to as the “good faith defense” bills, is 
designed to overrule what everyone thought the law to be and what the Supreme 
Court in 1951 declared it was—that a seller has a perfect right to meet a com- 
petitor’s lawful lower price in good faith and rely on such action as a full 
defense in Robinson-Patman Act price discrimination proceedings. 

1. Contrary to widespread misinformation, the present law has nothing to do 
with and does not sanction price cutting or price wars. It merely allows a 
seller to meet, not beat, competition and to show that a price or service differential 
was made in good faith to meet the equally low lawful price or facility offered 
by a competitor. 

2. The right to meet lawful competition is not only basic to sound business 
development but is actually a requirement of the Sherman Act. As a matter 
of fact, if the anticompetition bill is passed businessemen will have either to 
comply with it and run the risk of being charged with violation of the Sherman 
Act, or comply with the Sherman Act and run the risk of being charged with 
violation of the Robinson-Patman Act. 

3. Confusion engendered by the proposed change in the law will foment un- 
ending litigation and almost require substitution of attorneys for sales managers 
if companies are to have any reasonable assurance of compliance with the law. 
Even then there is no positive assurance since the attorneys specializing in this 
field find the proposed legislation impossible of clear interpretation. 

4. If this proposed law were to be passed, the small businessman will lose his 
bargaining position with his suppliers. He would be unable to get one to bid 
against the other once he hand gotten a price reduction from any one source, for 
the legislation would prohibit other sellers from meeting the lower price of their 
competition. 

5. It has been stated that there is a distinction in the bill between possible 
substantially lessening competition and injuring competition with any person 
and that this distinction would permit lowering of prices in certain cases. Such 
a statement for all practical purposes is pure hogwash not only because the 
courts have not made such a distinction in their interpretation of the law but 
also because in actual practice it is impossible to tell whether an injury to com- 
petition with one person might not be construed by Government agencies as a 
possible substantial lessening of competition. 
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6. The bills would tend to stiffen or even raise prices generally by putting a 
brake on competition and forcing sellers actually to increase prices becauge of 
loss of a portion of their market through inability to compete. 

J. By jeopardizing the whole system of lawful freight absorption this legislg- 
tion would create a series of local monopolies. Each seller would be limited t» 
~_ customers located closest to his plant and each buyer to the seller closest 

o him. 

8. Since many situations will be close and since the law would be most obscure 
if this legislation is passed, suppliers would be very reluctant to offer speciai 
deals except perhaps in the cases of their largest customers for whose business 
it might pay the supplier to take some risk. The small businessman obviougly 
would be eliminated from all special deals under such a setup. 

9. Through both the present and last administrations the Departments of 
Justice and Commerce have opposed this legislation. 


Mr. Mack. Are there any other witnesses ? 
The committee will stand adjourned. 


(Whereupon, at 1:25 p.m., the committee adjourned, subject to the 
call of the Chair.) 
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